
4-52 THE INDIAN LAW REPORTS U ’ OL. LV

PEIYY COUNCIL

April, 28

J. 0.*
GOMMISSIONEE o f  INCOME-TAX v, BAS ANT E A I 

TAEHAT SINGH
[On appeal from the High Court at Allahabad] 

Income-tm— Other sources— Deduction—Expenditure— E x
penditure not in year of assessment—Income-tax Act {XI 
of 1922), section 12, sub-section (2).
An expenditure incurred by an assessee to income-tax is not 

a permissible deduction under section 12, sub-Bection (2) of 
the Indian Income-tax Act, 1922, unless it has been incurred 
in the year in respect of which arise the income, profits andi 
gains forming the basis of the assessment.

Judgment of the High Court reversed.
A p p e a l  (No. 68 of 1932) from a judgment of the 

High Court (10th of July, 1931) upon a reference to 
that Court under section 66 of the Indian Income-tax 
Act, 1922.

The respondents, a joint Hindu family, had been 
assessed to tax for the year 1929-30 under the Indian 
Income-tax Act, 1922, in respect of the income, profits 
and gains derived by them from, inter alia, buildings 
erected by them upon land leased to them. They had 
not appealed from the decision of the High Court that 
the assessment in question was properly made under 
section 12 ( “ other sources” ), not section 9 (“ property” ), 
or section 10 ( “ business” ). The only question arising 
upon the present appeal by the Commissioner was 
whether the respondents were entitled under section 12, 
sub-section (2), to an allowance in respect of expenditure 
incurred by them before the 1st of April, 1928, in erect
ing the buildings.

The terms of the reference to the High Court, and 
the facts of the case, together with the terms of the 
material provisions of the Act  ̂ appear from, the judg
ment of the Judicial'Committee.

*Fment - Lord Tommn-, Lord RtrssBLi, of KiLto-wES, and Sir Geoegb LovraDBS.



Tlie learned Judges of the Higli C ourt ( M u k e r j i  and 
A l l e n ,  JJ.) Avere of opinion that as iilie assessee w ou ld  coaons- 
loS'8 the adyantage of his expenditure u p o n  erecting the OP I k c o m b - 

buildings at the conclusion of the lease the expenditure 
was not o f  a capital nature and that he was entitled to 
an allowance in respect of it. They held that the 
allowance should be in the form of an annual deduction 
of a thirtieth part of the expenditure,— the lease being 
for 30 years.

1933. April 27, 28. Dunne, K- C and R. P. Hills, 
for the appellant:

The only question upon this appeal is whether the 
allowance claimed is permissible under section 12, sub
section (2) of the Act.

[Lord T o m l in  ;— Should not the assessment have 
been under section 9?]

• That question does not arise as the assessee has not 
appealed from the decision of the High Court that in 
respect of the income in question he was assessable under 
section 12, not under section 9 or section 10• The 
allowance was claimed as a deduction to replace Ms 
capital, but the sums deducted formed part of the 
assessee’ s income and were not an ‘ 'expenditure”  so as 
to be a permissible allowance under section 12, sub
section (2). By section 4 “ all income”  under each of 
the heads mentioned in section 6 was taxable subject to 
the deductions specifically allowed. Section 12 does 
not provide for an allowance for depreciation of capital 
value. It is a well established principle under the 
English Income-tax Acts that even if sums are actually 
set aside for that purpose they still form part of the 
taxable income. In the incittet o f  Estates, Ltd.
(l)v  referred to by the^H Court, appears to recognize 
iihat no allowance could be made under section 12 for the 
wasting of an asset.;

(1) (1929) I. L. R., 57 Gal., 910 (917'
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1933 [Lord Bussell of Killowen :— Must not the 
CoHMis- ' ‘expenditure’ ’ referred to in section 12, sub-section (2)  ̂

o/ S ooSb- be made in the year of assessment
V. Yes, each year is a self-contained period fo r  the

purpose of assessment: Income-tax Commissioner v.
Singh {jMtnavis (1). If the Board take that view, it is not

n o w  necessary to discuss further the other question 
which, however, is very important.

The respondent did not appear,
April, 28. The judgment of their Lordships was 

dehvered b y  Lord T o m l in  ;
This is an appeal by the Commissioner of Income- 

tax of the United Provinces of Agra and Oudh from a 
judgment of the High Court o f Judicature at Allahabad, 
dated the 10th of July, 1931, upon a reference of ques
tions made to the High Court by the Commissioner of 
Income-tax under section 66 of the Indian Income-tax 
Act, 192*2.

The question arises in this way : The assessee is a
Hindu undivided family. The assessment in question 
was an assessment made for the year 1929-30. The 
assessee was assessed on an income of Es.57,979. Of 
this Es. 14,425 were derived from property owned by the 
assessee and were assessed under section 9 of the Income- 
tax Act. The remainder, Rs.43,564, were assessed 
under section 12 and were derived from the rents of 
buildings erected by the assessee upon land leased from- 
the Agra Cantonment authority.

The assessee appealed and his appeal was rejected by 
the Assistant Commissioner. He then applied under 
section 66 that certain questions of law alleged to arise 
should be referred to the High Court.

T̂  ̂ facts are these : The assessee took a
lease for twenty-five years from the Agra Cantomneiit 
authority. It does not appear when that lease com
menced. Under the terms of the lease Ee had to erect

(1) (1932) L. R., 69 L A., 290.



.certain permanent buildings which would become the
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property of the lessors on the determination of the lease. coTasn̂  
He erected those bnildings. As from the 1st of April, o /S S e -  
1928, he had.a fresh lease of the same property for 
thirty years- It does not appear whether the seco n d  

lease was taken at or before the expiration of the first setgh 
lease. The second lease also contained covenants as to 
bnilding similar to those in the first lease, but in facts 
of course, the buildings had already been erected.
Under the second lease the buildings would become the 
property of the lessors at the determination of the lease.
The second lease also contained provisions under which 
the lessee had the right of renewal for two consecutive 
periods of thirty years. In the case of each renewal, it 
was open to the lessors to increase the rent by an amount 
not exceeding 50 per cent, of the rent for the preceding 
period.

In those circumstances the Commissioner referred to 
the High Court three questions. The first was

“ "Where the assessee has taken land on a long lease, under 
which the lan(3, tog&ther with tl3.e buildings thereoH, will revert 
to the possession of the lessor on the expiry of the lease, has 
erected tliereon masonry buildings and has received rents 
from lessees of the buildings, is the tax payable by the 
assessee in respect of the rents to be determined in accordance 
with section 9, or with section 10, or with section 12?”

The second question was ;
“ In the circumstances stated in question (1) is the assessee 

entitled, in accordance with section 12, to allowance for the 
expenditure incurred in the erection of the buildings?”

The third question was :
“ Is the allowance receivable in the form of an annnal 

deduction equal to the amomit of the expenditure divided bj'- 
the years of the term for which the assessee holds the land 
on lease?”

The first of those questions was answered by the Court 
holding that the a,ssessment should be made under



i«33 section  1 2 , w h ich  w as, in  fa c t , the section  under w h ich  
the C om iQ issioiier had proceed ed .

OFls'coirH- In regard to the second and third questions, the 
Court held that the assessee was entitled to a deduction

ascertain the taxable amount 
siKGH deduction for the year o f  assessment should

be one-thirtieth o f the amount expended in erecting the 
building's.

The assessee has not appealed from the decision of the 
Court that the assessment was properly made under 
section 12, but the Commissioner has appealed against 
the answers to the second and third questions by virtue 
of which a deduction is to be allowed to the assessee. 
The assessee has not appeared before their Lordships’ 
Board,

Nov/ the relevant sections of the Act ar j sections 3. 
4, 6 / 9 ,  10 and 12.

Section 3, which creates the charge, says :

“ Where any Act of the Indian Legislature enacts that 
income-tax shall be charged for any year at any rate or rates 
applicable to the total income of an assessee, tax at that rate 
or those rates shall be charged for that year in accordance 
■with, and subiect to the provisions of, this Act in respect of 
all income, profits and gains of the previous year of every 
individual, Hindu undivided family, company, firm and other 
association of individuals.”

Section 4, sub-section (1), is as follows :

“ Save as hereinafter provided, this Act shall apply to all 
income, profits or gains, as described or comprised in section
6, from whatever source derived, accruing or arising, or 
received in British India, or deemed under the provisions of 
this Act to accrue, or arise, or to be received in British

■ vTndia.” :" ;

Then there are certain exceptions wliicK need not be 
referred to, and section 6 provides: “ Save as other
wise provided by this Act, the following heads of income, 
profits, and gains, shall be chargeable to income-tax in
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the manner hereinafter appearing, namely’ ’—then there
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is a number of items of which the third is ‘ ‘Property” , OomrK. 
the fourth is “ Business”  and the sixth is “ Other 
sources” .

Section 9 deals with the head “ Property”  and states ; ®
“ The tax shall be payable by an assessee under the head 
‘Property’ in respect of the hona fide annual vakie of 
property consisting of any biiildings or lands appurtenant 
thereto of which he is the owner  ̂ otlier than such 
portions of such property as he may occupy for the 
purposes of his business, subject to the following 
allowances, namely” — then a number of allowances is 
set forth which may be made.

Section 10 deals with “ Business”  and provides :
“ The tax shall be payable by an assessee under the head 
‘Business’ in respect of the profits or gains of any 
business carried on by him .”  It also makes provision 
as to how those profits are to be calculated.

Section 12 deals with ‘ ‘Other sources’ ’ and provides :
“ The tax shall be payable by an assessee under the head 
‘Other sources’ in respect of income, profits and gains 
of every kind and from every somxe to which this Act 
applies (if not included under any of the preceding 
heads).”  It is to be noted that section 12 does not 
come into operation until the preceding heads are 
excluded. Then under sub-section (2) of section 12 it 
is provided : “ Such income, profits and gains shall be
computed after making allowance for any expenditure 
(not being in the nature of capital expenditure) incurred 
solely for the purpose of making or earning such income, 
profits or gains, provided that no allowance shall be 
made on account of any personal expenses of the 
assessee.”

Now in the circumstances of this case and having 
regard to the course which the ease has taken and the 
attitude of the respondents their Lordships feel themselves 
constrained to consider the matter upon the footing that



1933 section 12 is the proper section under wliicli the assess-
C0MMI9- ment should be made, and accordingly they propose to 

deal with the matter upon that footing, but in so doing
their Lordships must not be taken to be accepting the 

B.mNTBAi in fact section 12 is the proper section, or
siNGii that section 9 is not applicable to this case.

The question, therefore, is whether the allowance which 
the High Court have considered a permissible allowance 
is in fact justified by the terms of section 12. In their 
Lordships’ judgment it is not. Under section 12, sub
section (2), is specified what may be allowed as an 
“ allowance for any expenditure (not being in tbe 
nature of capital expenditure) incurred solely for the 
purpose of making or earning such income, profits or 
gains, provided that no allowance shall be mada on 
account of any personal expenses of the assessee,”  In 
their Lordships’ view, on the true construction of (ihat 
sub-section, the allowance for any expenditure incurred 
must be an allowance for expenditure incurred in the 
year in respect of which ai*ise tlfe income, profits and 
gains forming the basis of the assessment. Upon that 
footing, therefore, there can be no justification for 
deducting from the profits and gains something in 
respect of expenditure, whether it be regarded as capital 
expenditure or not, which occurred many years before.

In those circumstances their Lordships are of opinion 
that upon the footing already indicated the respondent 
was not entitled to the deduction, and that the answers 
given to the second and third questions, the subject of 
this appeal, are wrong and should be reversed and the 
appeal allowed accordingly. Their Lordships will 
humbly advise His Majesty to that effect. The respon
dents will pay the costs of the appeal.

Solicitor for appellant: SoUcitOf, India Office.
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