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1931 the “Bengal?” of Caleutta and in the “Vartman’’ of

seemsmne — Cawnpore.  Clearly, therefore, there was no  com-
o Trous pliance with the terms of this section. The railway
Coprem company not having fulfilled one of the conditions, no
Sumumint gale of the goods could validly take place. The claim
omad.  of the plaintiffs against the railway company was, there-
fore, well founded. Mr. Uma Shankar Bajpai for the
railway company contends that “‘local mnewspaper”
means any newspaper which is read at Agra. Tt is nog
improhable that the two newspapers in which {he noti-
fication was published are rcad at Agra, but there is
no evidence forthcoming in the case. But T am not
prepared to accept the interpretation put by Mr.
Bagpai. By  “local newspaper”” T understand  a

newspaper which is issued from the Jocality.
The result is that this application fails. Tt is

accordingly dismissed with costs.

REVISIONAL CRIMINAL.

Before Mr. Justice Kendall.
w8 EMPEROR ». ARJUN SINGH.*
January, 22
T Perjury—Quantum of proof for conviction—Oath against oath
—Indian Penal Code, scetion 1983—Evidence Act (I of
1872), seclions 3 and 134.

It is not safe to fay down as g general role, irrespeetivi of
the circumstances of the case, that a convietion for perjury cat-
not properly be based on an outh acainst an onth. The dictum
of Tinglish common law that the testimony of a single witness
1s not sufficient to sustain an indictment for porjury is not
a safe guide for the Indian courts, which ave hound by the
statute law enacted in sections 3 and 134 of the Tvidence
Act.

Messrs. K. D. Malaviya and Gopalji Mehrotra,
for the applicant.

#Criminal Revision No. 795 of 1930, from an order of K. N. Wnnu}:(;;,
Sessions. Judge of Benares at Jaunpur, dated the 10th of November, 1940,
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The Assistant Government Advocate (Dr. M.
Wali-ullah), for the Crown.

Kanparr, J.:—This is an application for the
revision of an order of the Sessions Judge of Benares
upholding the Magistrate’s order in which he conviet-
ed the applicant Arjun Singh of an offence under sec-
tion 193 of the Indian Penal Code. The question
raised here is what is to be the standard of proof in
a case of perjury where the accused is not charged
with two mutually contradictory statements, one of
which must be false, but with making statements that
must be proved to be false by other evidence. The
circumstances out of which this case arose are these.
One Santokhi, a resident of Jaunpur district, together
with another was sued in Rangoon in the small cause
court on the basis of a promissory note, and a decree
was obtained against him in Rangoon. Santokhi
filed a suit in Jaunpur to set aside this decree, on the
ground that it had been obtained against him by fraud,
alleging that he had never been to Rangoon and did
not execute the promissory note and that Raghunan-
dan of his village, who was an enemy of his, had caused
this false suit to be instituted and an ez parte decree
obtained against him. Part of his case was that he
had never heard of the decree until it was executed
against him, and that he had not received a summons
showing that the suit had been instituted. He suc-
ceeded in establishing this case in the trial court.
the decree of which was upheld in first and second
appeals.

The present applicant Arjun Singh made two
statements in the course of this proceeding, for which
he has been prosecuted. Those statements are: (1)

Santokhi ne swmman nohin liya, inker kor die; and

(2) Santokhi Rangoon char panch sal tak rahae hai.
The evidence for the prosecution was the statement
of Santokhi that he had never been to Rangoon and
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that he had never been shown the summons, and the
circumstantial evidence arising out of the proceedings
in which Santokhi had had the fraudunlent decree st
axide. Arjun Singh was convicted by the Magistrate,
and the Sessions Judge has gone into the matter fully
and has upheld the order. The case for the applicant
which has been azgued with force and ability by Mr.
K. D. Malaeiya is that the courts were wrong in ac-
cepting the testimony of one witness as the sole basis
for a charge of perjury. A reference has been nade
in the first place to the dictum of Lord Coreripes in
Regina v. Yates (1) ““The rule that the testimony
of a gingle witness ix not sufficient to sustain an in-
dictiment for perjury is not o mere technical rule, hut
a rule founded on substantinl justice; and evidence
confirmatory of that one witness, in some slight parti-
culars only, is not sufficient to warrant a conviebion,

7 In the present case Arjun, it 18 pointed out,
after making the statement that Santokhi had been
in Rangoon for four or five vears, qualified this
statement in cross-examination by saying A taur
se ham ko malum hua ke Santokhi bhi Rangoon gaya
ha?’’.  That is to say his statement that Santokhi had
gone to Rangoon was not based on personal kunowledge
but on a general rumour. Now, in considering whe-
ther the accused was guilty the Judge has found that
the statement relating to Santokhi’s going to Rangoon
was definitely false and then has procecded to find that
in consequence of .that the statement relating to the
service of summons, being a part of the same con-
spiracy, must also be definitelv false. Tn regard {o
this last question, viz., whether Santolkhi had refused
the summons or not, the only direct evidence is the
statement of Santokhi, and T am asked to hold that
it was legally incorrect to accept the statement of
Santokhi in preference to that of the accused and to
convict him of perjury in regard to this statement,

(1) (1841) T Carrington and Marshman, 132 (189).
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while as regards the other statement in regard to
Rangoon T am asked to hold that Arjun as a simple
villager was unable to distinguish between direct and
hearsay cvidence, that he must be judged on the whole
of his statement and that he never intended to convey
to the court that he had personal knowledge that San-
tokhi had been to Rangoon,—in fact that he did not
make a definitely false statement.

The English common law in regard to perjury
has been stated in the quotation given above and it
has been sought to fortify this by reference to a deci-
sion of this Court, 4bdul Aziz v. Tara Chand (1). In
this a Judge of this Court refused to sanction the pro-
secution of a person on the ground that it was a pure
question of oath against oath, and that after going
through the record he found that there was no docu-
mentary evidence whatever to support the statement
of the plaintiff against the defendant.

On the other hand Dr. Weali-uwllak has pointed out
that under section 3 of the Indian Tvidence Act a
fact is said to be proved when after considering the
matters before 1t the court either believes it to exist
or counsiders ite existence so probable that a prudent
man ought under the circumstances of the particular
case to act upon the supposition that it exists: and
under section 134 no particular number of witnesses
shall in any case be required for the proof of any fact.
It seems to be clear, therefore, that this dictum of
English common law is not a safe guide for the Indian
courts, which are bound by the statute law. In the
Ppresent case the criminal courts had certain definitely
proved facts before them, viz. that Santokhi had never
been to Rangoon, that a false case had been instituted

against him there, and that no summons relating fo

‘that case had been served upon him in the Jaunpur
district. They had to consider the statements made
(1) (1921) 19 A.L.J., 29L
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by Arjun in relation to these proved facts. Now, as
regards the first statement in which Arjun said that
he had seen Santokhi refuse the summons, 1t was not.
merely the statement of Santokhi against the state-
ment of the accused,—as the Judge remarks, 1t was not
possible for the prosecution to produce any other direct
evidence on the subject,—nor is it a fair statement of
the case that in considering the one against the other
Santokhi must be held to have been a partial witness,
while the accused was not. Santekhi went into court
with all the weight of the decisions of the civil courts
hehind him, evidence of so convincing a kind that it
could only he controverted, if it could be controverted
at all, by the clear and direct statements of witnesses
on whom the courts placed the most implicit reliance.
With regard to the other statement the argunent is
that Arjun did not pretend to have told the court that
the statement was based on personal knowledge, but
he did not escape responsibility entirely when he said
that his knowledge was based on general rumour.
The court was perfectly justified in considering and
indeed was bound to consider whether the statement
that he had heard such a general rumour was a true
statement or not, and in deciding this point the circum-
stances that presented themselves were that Santokhi
bad never been to Rangoon, and that a general rumonr
that Santokhi had gone to Rangoon was not on: that
could conceivably have arisen in Jaunpur. The in-
ference that the object of the witness in saying that
Santokhi had gone to Rangoon or had been in Ran-
goon could only have been a dishonest one, and that the:
statement was one which he knew to be false, or which
he did not helieve to be true, was, therefare, a fair in-
ference.

This has been the view taken by both the courts
and I think it is the correct one. At any rate it is
not possible, in my opinion, to displace it by relying omn
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the argument that there is only the testimony of oue
man against another and that this is not a proper
basis for a conviction for perjury. The resnlt is that
the application is disinissed. The applicant has been
released and must surrender to his bail.

APPELIATE CIVIL.

Before AMr. Justice Mukerji and Mr. Justice Bennet.

SWARATH DHOBI (Pramter) ». GHURKI AND OTHERS
(DErENDANTS).*

Hindu low—Joint Hindu jamily—Acquisition of one member
—Whether joint family properiy—Nucleus not proved—
Separate property.

Where there is no nucleus of ancestral property or where
there is no nucleus of joint property possessed by the members
of the family, any acquisition of a particular member cannot be
treated as joint family property in which other members of
the family have a right to share.

Mr. Harnendan Prasad, for the appellant.
Mr. Haribans Schai, for the respondents.

Muxersr and Bexver, JJ. :(—This second appeal
has been referred to a Bench of two Judges because
the learned Judge hefore whom it came thought that
there was some conflict hetween two cases decided by
this Court, namely, Ram Kishan Das v. Tunda Mal
(1), and Kundan Lal v. Shankar Lal (2).

The facts of the case as found by the court below

are these. One Ghurae was a tenant holding the

fixed-rate tenancy, one half of which is in dispute in this
suit. On the 26th of July, 1913, he made a gift of one
half of it to the plaintiff appellant Swarath, who was
a son of his wife’s brother. The other half he gave

*Becond Appeal No. 680 of 1928, from a decree of Sarup Narain, Qecand
Additional Subordinate Indge of Jaunpur, dated the 4th of Tebrnary, 1928,
reversing a decree of Riyazul Hasan, First Additional Munsif of Jaunpur,
dated the 4th of February, 1927.
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