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to the learned District Judge of Cawnpore, lie reversed 
the order o f the Munsif and has directed the prosecu- Y u s u f  A l i  

tion of Yusuf A li Khan under section 186 of the Indian 
Penal Code. An appeal has been preferred'to this r̂Â D̂Asŝ  
Court- A  preliminary objection has been taken that 
no appeal lies.

We are clearly of opinion that this objection is 
well founded and ought to be sustained. The com­
plaint made by Mr. Allsop was not under section 476 
of the Code of Criminal Procedure, because section 
476 does not embrace within its fold an offence under 
section 186 of the Indian Penal Code. Mr. Allsop 
evidently intended to proceed and did proceed under 
section 195 (o) o f the Code of Criminal Procedure.
The question which arises in this appeal is that where 
an appellate court in the exercise of its authority under 
section 195 {a) of the Code of Criminal Procedure has 
directed the institution of a complaint under section 
186 of the Indian Penal Code, is the said order open 
to appeal ? W e do not find anything in section 195 
of the Code o f Criminal Procedure or in any other 
section of the Code, and we wonder at the filing of a 
second appeal in this Court. W e accordingly hold 
that no appeal lies. W e dismiss the appeal with costs.
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R EV ISIO N AL CIVIL.

Before Mr. Justice Sen. : , .

SECRETARY OE STATE FOR IN D IA  IN  COTJNOIL iggi 
(Defendant) v . HARNABAIN  B E N aA LC H A N D  

(Plaintiffs).'*'

Railioays A ct (IX  of 1890), section 55(2)— Auction sale of 
consignments hy raihoays for realisation of dues— “ Local 
neiDS'papefs” — Duty to publish in local newspaper.

‘ 'Local newspaper”  in section 55(2) of tbe Railways Act 
means a newspaper which is issued from the locality: and not

*CmrEevisiorL No. 373 of 1930. ,



1931 one wiiicii, issued from elsewiiero, may be reiid in tiie Jocality,
So, where an auction sale under that section was held at 

OF State Agra, but notice of the intended auction was not piiblislied
in any of the newspapers issued from Agra, although it was 

«■ published in two newspapers of CoJcnitta iiud Cja,w,up():re., res-
pectively, it was held  that the terms of the section not being 

•CHAND. complied with, the auction sale was not validly hold and the
co n s ig n ee  could maintain an action agninst tJic railwiiy 
administration.

Mr. U. S. Baj'pcvi, for the a,].)pl.icaiit.
Mr. S. N. Seth, for tlie oppoaite
Sen, J. ;— This is fwi ap{)]i.(‘ati()ii for revision ol‘ 

the order of the learned Judge oi' tlio of small
■causes at Agra, dated the 31st of Mji-y, 193i0, allowing 
the plaintiffs' claim against the defeiidjxnt a;{:)plicant 
for Rs. l70.

Two wa,ggons of coal vv̂ ere df'spatched from 
Musanda by -a Colliery Company to a firm a(i Agi’a 
carrying on business under the name and Btyle of 
Krishna Ice Pactory. The railway reeeij)t wa;S 
endorsed by the consignee in favour of Harnarain 
Bengalchand, who are the plaintiffs in the .‘U'tioii. 
The plaintiffs’ claim against the railway company wsis 
founded upon tort. They alleged that tlie railway 
company did not deliver the goods to the consignee aud 
nnlawfiilly sold the goods to a third |)!irty without aiiiy 
statutory powers.

The goods were consigned from Musanda on or 
about the 6 th of March, 1929  ̂ iind, reachc'd Agra on 
the 13th of March. No notice of the arrival o f tlie 
goods was sent by the railway company to the conaignee. 
One of the questions in controverBy in the case is as to 
whether the railway company was bound under the 
•statute to give notice of the arrival of the goods ini- 
mediately ou the date of their arrival. The goods ap­
peared to have been unloaded by the consignee, but 
they were not removed from the, rail way premises.
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This, however, is a point on which the finding of the __
learned Judge is by no means very clear. On the 
16th of March, 1929, the railway company asked the roH * India 

Krishna Ice Factory to remove the goods and to pay 
■certain charges. A  protracted correspondence fol- 
lowed. The Krishna Ice Factory did not pay either 
the railway freight or the wharfage claimed. The 
result of it was that the railway company sold the 
goods at auction on the 29th of June, 1929, for Rs. 320,
The present suit was instituted against the railway 
company for recovery of the value of the goods so sold 
and Rs. 6  for the costs of the notices and correspondence 
etc. The learned Judge of the court of small causes 
has decreed the claim. It is contended that the learn­
ed Judge has roisconceived the nature of the powers 
possessed by the railway company and has misapplied 
the law to the case in hand. Reliance has been strong­
ly placed upon section 55 (2 ) of the Indian Railways 
Act (IX of 1890) which runs thus : “ When any an-
ima,ls or goods have been detained under sub-section
(1), the railway administration may sell by public 
auction, in the case of perishable goods at once, and 
in the case of other goods or of animals on the expira­
tion of at least fifteen days’ notice of the intended auc­
tion, puhlished in one or more of the local neiospapers,
‘Or where there are no such newspapers, in such manner 
as the Governor-General in'Council may prescribe, 
sufficient of such animals or goods to produce a sum 
equal to the charge, and all expenses of such detention, 
notice and sale, including, in the case of animals, the 
■expenses of the feeding, watering and tending thereof. ■’

The railway company, prior to putting up the 
■goods for sale, ought to have published a, notification 
in terms o f this provision in one or more of news­
papers. For some reiason or other which has not been 
'explained, the notifica,tion was not published in any 
-one of the newKspapers o f Agra. It was published in
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the ‘ 'Bengali”  of Calcutta and in the ' ‘ Vartman'’ o f 
secebtary Cawiipore, CleaTly, therefore, there was no com-

OF State ,. i • , • mi • iFOE India :n plmnce with the terms of this section. Ihe railway 
Council having fulfilled One of the cond.it.ions, no

sale of the goods could validly take place. The claim 
CHAKD. qI plaintiffs against the railway company was, there­

fore 5, well founded. Mr. Unia Shankm' Bojpai for tlio 
railway company contends that ‘ ‘ local newspaper”  
means any newspaper which is read at Agra. It is not 
improbable that the two newspa,pc;rs in which the noti­
fication was published are ren.d at Agra, l)ut tlicrc is 
no evidence forthcoming in the case. But I am not 
prepared to accept the interpretation put by Mr. 
Bajpai. By 'Mocal newspaper”  I vinderstand a; 
newspaper which is issned from the locnl.ity.

The result is that this application, fails. It is 
accordingly dismissed with costs.
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EE VISIONAL CRIM INAL.

Before Mr. Justice Kendall. 

, 1031 EM PEEOR 'D. ABJITNJanuary, 22
Perjury— Quantum, of proof for conmction— Oath against oath

— Indian Penal Code, scction  193— Fm dence Act (I o f
1872), sections 3 and 134.

It is not safe to lay down aa a general rule, irrĉ apcctivo. of
the circTims(Minces of the case, that a conviction for [lerjiiry caii" 
not properly be based on an oath aeainst an oath. Tlie dictum, 
of .English common law that the testimony of a single witness 
is not snffieient to sustain an indictment for pcrjin’y is not 
a safe guide for the Indian comiis, which are bound by the- 
statute law enacted in sections 3 and 134 of the Evidence 
Act.

Messrs. K. D. Malamja and Gopalji Mehrotfa,. 
for the applicant.

•^Oriminal Bevision No. 79d of 1930, from an order of K . N. Wandioo^ 
Sessions Judge of Benaref? ai; Jaimpur, (latccl the lOtli of November, lOfiO.


