
In view of tlie considerations wiiicii we liave set
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abhii.vkhi fortli we are of opinion tliafc there is no right to apply 
lADA SAns. for review of the judgmcQt of a Bench of this Court 

made, in Letters Î afcent appeal, and we accordingly 
return an answer to that effect.

By the Court.— Tlie answer of the majority of 
the Judges composing the Full Bench to the question, 
whether an application for review of judgment lies 
where an appeal has been decided under the Letters 
Patent, is that no such application for review of judg­
ment lies.

A PPELLATE C IV IL .

Before Mr. Justice Banerji and Mr. Justice King.

isPSi RADHA KRISHNA ( P l a in t i f f ) HAM NAEAIN and
OTHERS (D ependants) .*

Court Fees A ct (VII  of 1870\ section  7 {iv) {d), schedule I I ,  
articAe 11 (Hi)— Suit for declaration— Declaration that 
compromise decree not binding on plaintiff— Conse­
quential relief not expressly asl<ed for— Court fee  payable.

A suit in which the only prayer is for a mere declaration 
that a certain compromise decree is void and ineffectual as 
against the plaintiff is a suit to obtain a declaratory decree 
where no consequential relief is prayed, and the pro]:)er court 
fee payable is one of Rs. 10 under article 17(iii) of schedule 
I I  of the Court Pees Act,

The question of court fee must be decided on the plaint 
"and the relief actually asked for therein, and the decision is 
not affected by the question whether the suit is maintaiiia,ble 
under section 42 of the Specific Relief Act, or whether the 
plaintiff should have asked for a consequential relief such as 
an ininnction restraining the decree-bolder from executing the 
decree, or whether the plaintiff has applied for stay of execu- 

"tion, or whether a mere declaxation if granted will serve 
any useful purpose. . Fiscal statutes must be strictly con­
strued. When the plaintiff has carefully rtfrnined from

*First Appeal No. 429 of 1929, from a dccree, of Eajai Kara, First 
Ŝubordinate Judj?e of Gawnpore, dated the 23i'(l of October,



■ asking for consequential relief, it is not for tlie court to cousidei: 9̂̂ 1
that lie should nevertheless be deemed to lia-ve asked for con- 
sequential relief. Keishna

Messrs. A. Sanyal and S. B. Johari, for the ap- bam ̂ N.mAJN.
pellant.

Messrs, Iqbal Ahmad, Go'pi Nath Kunzru and 
Mansur A lam, for the respondents.

Banerji and K ing, JJ. :— The suit which gives 
rise to this appeal was instituted for setting aside a 

•compromise and a decree for money passed on the basis 
o f the compromise.

The plaintiff is a minor- Defendants Nos. 2 to 
4 are his brothers- After their father’s death defend- 
•ant No. 2, Ganri Shankar, executed promissory notes 
for Rs. 75,000 in favour of Ham Narain, defendant 
No. 1 . Mst. Janki Knar (defendant No. 5) and her 
three sons ;Manni Lai (defendant No. 3), Kaiihai Lai 
(defendant No. 4) and Radha Krishna (plaintiff) sued 
Oauri Shankar (defendant No. 2) for partition of the 
jo in t family property. While the suit was pending,
Ram Narain (defendant No. 1 ) brought a suit, No.
■53 of 1928, against Gauri Shankar and his three bro­
thers on the basis of the promissory notes. Both the 
suits were decided according to a compromise filed on 
'the 8 th o f August, 1928. Ram Narain's suit was 
•decreed in full against Mst. Janki Kuar and her 
'three sons. Gauri Shankar surrendered his share in 
the family property in return for being absolved from 
liability in respect of Ram Narain’ s claim.

The plaintiff instituted the present suit for cancel- •
'lation of the compromise and the decree passed upon 
its basis, alleging that he was a minor and his interests 
■were not protected by any validly appointed guardian 

^ad litem, and that he is .not bound by the compromise 
and decree which were obtained by. fraud. He paid 
a  court fee of ,Rs.. 1 0  only, as for a simple, declaratory

■;VOL. LllI.J ALLAHABAD SERIES. 553



554 t h e  INDIAN l a w  r e p o r t s . [ v o l . l i i i ..

suit, altliougli tlie suit was valued at Es. 70,360 for^
R a d h a  tlie purpose of jurisdiction. Objection was made that

Keishna court fee should be paid ad valorem on Rs. 70,350.
Narain. The plaintiff then applied to amend his plaint so that 

the prayer for rehef should read as follows :— “ It may 
be declared that the petition of compromise dated the 
8 th of August, 1928 and the decree passed upon its. 
basis in suit No. 53 of 1928 are ineffectual and null 
and void as against the plaintiff, and that the plain­
tiff is not bound thereby” . The court passed an order- 
on the 5th of September, 1929, that the plaint be 
amended accordingly. We bave, therefore, to consider 
the court fee payable on the plaint in its amended' 
form.

The trial court held that the suit was in substance' 
a suit to set aside the compromis(e and decree and that 
the plaintifi must pay an ad valorem court fee on the- 
nloney value, of the decree which he sought to set aside. 
As the plaintiff failed to make good the deficiency of 
court fee the trial court rejected the plaint under order 
V II, rule 1 1 (c) of the Code of Civil Procedure. Hence' 
this appeal. .

The question for decision is whether the suit 
should be held to be a suit “ to obtain a declaratory 
decree where no consequential relief is prayed”  , with­
in the meaning of schedule II, article 17 (iii); or a 
suit “ to obtain a declaratory decree or order, where 
consequential relief is prayed” , within the meaning- 
of section 7(iv)(c). No other provision of the Court

■ "Fees Act has been suggested as being apiplicable to thi&. 
■suit.̂

Prima facie the suit is to obtain a mere declaratory 
decree. No consequential relief, such as an injunc­
tion restraining Ram Narain from executing his decree- 
against the plaintiff, is prayed for. The- questioir 
seems to be whether the plaintiff should be dp/emed' to>
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1931•have prayed for consequential relief altliough he has 
not expressly done so. iStsraA

The rulings on this point are unfortunately con- 
ilicting. Each side can support his contention iwith nabam. 
judicial authority. The following rulings are cited 
by the plaintiff appiellant:—

Karam Khan v. Daryai Singh (1). This is a Full 
Bench decision. The suit .was for cancellation of a 
mortgage deed. The order of reference suggested that 
the -suit was of the kind mentioned in section 39 of the 
Specific Relief Act and was in the nature of a simple 
■declaratory suit. Five learned Judges concurred in
.that view, without giving any reasons. This omis­
sion is unfortunate, as a decree for the cancellation of 
an instrument might well be held to be more than a 
simple declaratory decree, and a suit under section 39 
is not a suit under chapter V I which deals with 
declaratory decrees. W e should be bound by the 
I’uling, if it were directly applicable to the facts of 
■this case, but in our opinion it can clearly be distin­
guished. In the present suit a declaration of the 
invalidity of the petition of compromise can hardly 
be regarded as a separate relief, because the com­
promise is embodied in the decree- ;We consider there­
fore that the suit should be treated, for the purpose of 
the court fee, as a suit for a declaration that the decree 
is not binding upon the plaintiff. A  decree is not an 
■"■'instrument”  within the meaning o f  section 3 9  an^ 
the suit cannot be held to be a suit under section 39.
The ruling, therefore, only helps the plaintiff indirect­
ly, in so far as the cancellation of an instrument can 
be considered analogous to a declaration that a decree , 
is not binding upon the plaintiff. No decision of this 
'Court has been cited which is directly in point.

V. (2)’ is a clear authori-
ity in the plaintiff’ s favour.. It was held that a suit

:a ) (1883) 5 A ll,, 831. (2) {i89o) L I j.R ., 20 B om ., 736.
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.1931 in which the only prayer is for a declaration that a:.
~ilrm decree was null and void is a suit for a declaratory

K r i s h n a  without’ coDsequcntial relief and article l7(iii)
Nam is applicable. This case is on all fours with the case- 

before us. This ruling was followed by the Calcutta 
High Court in Zinnahmnessa Khatun v. Girindra Nath 
MtiJcerjee (1), which is also directly in point. 
M a c le a n , C. J., remarked: ''The safest course in
these cases is to ascertain what the plaintiff actually 
asks for by his plaint, and not to speculate upon what 
may be the ulterior effect of his success’ '.

Bagala Sundari Debi v. Prosanna Nath Moo-
Icerjee (2) follows the above ruling and also clearly
supports the plaintiff's contention. It may be noted 
that in that case the prayer was not merely for a 
declaration that a certain decree passed against the 
plaintiff was not binding upon him, but also for set­
ting aside the decree. In that respect it goes beyond' 
the present case where the prayer is for a declaration: 
only and not for “ setting aside”  the decree as against, 
the plaintiff.

A  similar view was taken in Sri Gohd Nath Jiu' 
V . New Birhlnim Coal Company (3). The court 
observed tha.t it was not within the province of the' 
Taxing Of&cer ‘ ‘to see whether the suit is properly 
framed, whether the plaintiff is entitled to the declara­
tion asked for, or what would be the effect i f  the plain­
tiff succeeds in obtaining a declaration as prayed for’ ', 

Tikait ThaJmr Narayan Singh Y. Nawab Saifid’ 
Dildar All (4) also supports the plaintiffs contention. 
The plaintiff had prayed for a mere declaration of title. 
An objection was raised that he should have paid a- 
court fee as in a suit for declaration of title and for 
possession. The _ court observed: “ The question o f ’
court fee must be decided on the plaint; and though i t

(1) (1903) I.L .R ., 30 Cal., 788, 790. (9) (1916) 35 Indiaa Cases 797.
(3) A .I.E ., 1924 Cal., 183. (4) (1924) I .L .E ., 8 Pat., 91B’ (92S).
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1931is open to the court to say that the plaintiff has really 
asked for a consequential relief though he has tried kadim

T f -  I ' l  j? K i i i shhato conceal it by casting the relieis in a particular lorm, 
it is not open to the Court to say that the plaintiff naI'S,. 
should have asked for a consequential relief, and 
should have paid the proper fee as in such a suit. Here 
the plaintiff insists that it is not necessary for him 
to ask for a consequential relief. Although he takes
a risk in so insisting, in that he is liable to have his
siiit dismissed under section 42 of the Specific Relief 
Act if the Court ultimately comes to the conclusion 
that it was open to him to ask for a consequential relief, 
he is clearly entitled to have the casie made by him' 
in the plaint tried by the courts.”  W e concur in 
this view.

Now we have to consider the authorities cited by 
the defendant respondent. The weightiest authority 
is a Full Bench decision of the Madras High Court in  
Arunachalam Chetty v. Rangasaimny PiUai (1 ). The 
suit was for a declaration that a mortgage decree was; 
not binding on the plaintiff and for an injunction 
restraining the defendant from executing the same.
It was held that the suit was for a declaratory decree 
with consequential relief, within the meaning o f sec­
tion 7, clause (iv)(c), of the Court Fees Act. Upon’, 
the facts of that case the correctness o f  the decision 
cannot be doubted, as there was a prayer for an in­
junction which is clearly a prayer for a consequential' 
relief. The present case is distinguishable upon the 
facts, as there is no prayer for an injunction or for 
any other form of consequential relief. The terms- 
of the reference to the Tull Bench, however, raised a 
question which was unnecessary for the decision o f 
the case, namely : “ Whether a suit for a declaration
that an instrument of mortgage or sale executed by the 
plaintiff or a decree that has been passed against fchfe

(1) (1914) LIi.E., 38 Mad., 922.



’̂ 931 plaintiff for a debt is not binding on him, is a dec- 
“ 1 ^ 7 “  laratory suit only  ̂’ . Their Lordships after reviewing 
kkishna authorities held that a suit of the nature indicated 

™ reference, which merely asks for a declaration, 
is none the less a suit for a declaratory decree with 
consequential relief within the meaning of clause (iv)
(c). Although this opinion is entitled to great weight, 
it must be regarded as an obiter dictum. From the 
point of view of the fiscal authorities this decision 
seem̂ s unimportant, as their Lordships also held that 
the plaintiff was entitled to put his own valuation on 
ithe relief claimed, and such valuation was conclusive.

Parvatibai v. Vishvanath Ganesh (1) was a suit 
for a declaration that a sale deed was fraudulent and 
for an order to have it cancelled and a copy sent to 
the Sub-Registrar. It was held that th|e suit was 
one in which there was a distinct prayer for con­
sequential relief. The Allahabad Eull Bench ruling 
in Kamm Khan v. Daryai Singh (2) was expressly dis­
sented from. This decision is distinguishable as in 
'the present suit there is no distinct prayer for con­
sequential relief and it is not a suit for the cancellation 
o f an instrument under section 3i9 of the Specific Relief 
Act.

Deokali Koer v. Kedar Nath (3) was a suit for 
a declaration that a mortgage deed was fraudulent 
and that a decree passed upon its basis had been 
fraudulently obtained and that the mortgaged property 
could not be sold for the satisfaction of the decree. It 
■was held that the suit was not of the nature contemplat­
ed by section 42 of the Specific Relief Act and there­
fore was not a suit for a declaratory decree where no 
■consequential relief is prayed. This view was con­
firmed by the fact that the plaintiff obtained an interim 
injunction restraining the defendant from executing 
the decree.

(1) (1904) I.L.E., 29 Bom., 207. (2) (1883) I.L.R., 5 All., 381.
(3) (1912) I.L.E., 89 CaL, 704.
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We consider that the question of court fee must 
be decided on the plaint and the decision is not affected 
by the question whether the suit is maintainable under o. 
section 42, or by any action subsequently taken by the naba™. 
plaintiff to obtain an injunction otherwise than by 
amendment of the plaint.

Hakim Rai v. Ishar Das (1) is directly in point.
The plaintiffs sued for a declaration that a decree 
obtained against them was based on fraud and was 
not enforceable. It was held that the substance and 
not the language of the plaint is to be looked at and 
that the suit must be deemed to he a declaratory suit in 
which consequential relief is prayed. W e doubt 
whether this is a correct method of interpreting a fiscal 
statute.

The ruling in Mst. Nooivooagar Ojain v. Shidhar 
Jlia (2 ) is distinguishable as it was a suit under sec­
tion 39 for the aYoidance of a registered deed of gift.
The forwarding of a copy of the decree to the registra­
tion office was held to amount to consequential relief.

The foregoing review of relevant decisions shows 
a conflict of judicial opinion without any clear pre­
ponderance on one side or the other. We hold that 
the court fee must be decided on the plaint. The 
plaintiff asks for a mere declaration. He studiously 
avoids asking for any consequential relief. The suit 
.as framed therefore is clearly “ to obtain a declaratory 
decree where no consequential relief is prayed” . We 
■are not concerned at the present stage with the question 
whether the suit is of the nature contemplated by sec- 
-tion 42; or whether the court will refuse to grant a 
mere declaration on the ground that the plaintiff has 
omitted to ask for further relief, such as an injunction 
restraining the decree-holder from executing: the 
decree; or whether the plaintiff has applied for stay 
.of execution ; or whether a mere declaration/if granted,

t(.l) (1927) X'L.B.., 8 Lah., 531. (2) (1918) 3 Pat., t;. J., 194.
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1931 Ŷili serve any useful purpose. Eiscal statutes niust,
radha be strictly construed. If the plaintiff chooses to take
" the risk of asking for a mere declaration without con­

sequential relief he is, in our opinion, “at liberty to do> 
so under article I7(iii) upon payment of a fixed court 
fee of Rs. 10. When he has carefully refrained from  ̂
asking for consequential relief we do not consider that 
he should nevertheless be deemed to have asked for' 
consequential relief. This would be doing violence- 
to the language of section 7(iv)(c). We hold that the 
plaint, as amended, is suificiently stamped.

We therefore allow the appeal, set aside the decree 
of the trial court and direct that court to dispose o f  
the suit according to law. The appellant will have 
his costs of this appeal. Costs in the court below will' 
abide the result.

Before Mr. Justice Sen and Mr. Justice Nianiat-ullah. 

EAGH UBIE SAEA.N and an oth er (Defendan'I'S) f .  H O E I’
JanuaiyT 20. L A L  AND ANOTHER (PLAINTIFFS)

Jurisdiction— Decree 'passed hy court witJiout territonal juris­
diction— Oh'jection of want of jurisdiction not raised in 
6uit— WciHver— Separate suit to set aside the decree-—
Whether maintainable-------Civil Procedure Code, section
21— Civil Procedure Code, section 11, Explanation IV —  
Gonstnictive res judicata.
Where a decree has been passed by a court having no- 

territorial jurisdiction over the matter in controversy, the 
defendant is entitled to maintain an independent suit for its 
avoidance, although he had not raised any objection as to- 
want of jurisdiction in the former suit. Section 21 of the 
Civil Procedure Code,,does not provide against the question of' 
jurisdiction being agitated by means of an independent suit,;, 
and it would not be legitimate to extend the bar of that section' 
beyond the limits expressly provided for by it, namely, appel-- 
late or revisional stages of the original suit.
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1931

*Second Appeal No. 618 of 1928, from a decree, of A. P. Ghildial, Ad­
ditional Subordinate Judge, of Moradabad, dated the 31st of January, 1928.. 
reversing a decree of Nand Lai Singh, Mnnsif of Ghandansi, dated the 31sfc 
of January, 1927.


