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1930by the revenue court. It has been passed by tlie Dis
trict Judge. Secondly, the order does not profess to 
dispose of a suit, or does not in effect dispose of a suit. ba.nbr,ti
It disposes of an appeal. The appeal no doubt is a Muhammad
continuation of a suit, but that is a different matter 
altogether. In a Code which deals with both “ suits”  
and ‘ 'appeals/' it cannot be said that the word ‘ ‘suit”  
has been used in the same sense as the word ‘ ‘appeal.”
Probably what was meant was that the word decree 
would include the kind of order described. But we 
cannot take it that the present order passed by a Dis
trict Judge comes within the definition.

We may further point out that if the appeal was a 
continuation of the suit, it had been disposed of effect
ually and finally by the order which dismissed the 
appeal for default. The further proceeding's that took 
place ^̂ 'ere for restoration of the appeal and therefore 
the result cannot be said to have finally disposed of the 
suit or tlie appeal. We think that this argument has 
no force.

We hold therefore that the order is not appealable
and nccordingly we dismiss this appeal under order
X L I , rule 11 of the Code of Civil Procedure.

B efore Mr. Justice Mulxerji and M r : Justice Bennet.

E JAZI BEG AM a n d  a n o t h b e  ( P l a i n t i f f s )  i?. LA TIPAIv"
AND ANOTHER (D efen d an ts)*  Jmmry,

1931

Civil Procedure Code, order X L I I I ,  rule 1, clauses (d) and 
(ii)—-No appeal p'om appellate order setting aside ex 
parte decree— Such order not an order of remand.

When an order dismissing an application to set aside an 
ex parte decree is reversed in appea,l, and the cdurt of first

*First Appeal No. 178 of 1929, from an: o r d e r  o f ; O-auga Prasad 
Varma, Additional Subordiiiate Judge of Agra, dated the 2nd of August,. 
1929.
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1931 instance is directed to proceed with the suit as from a parti-
cular stage, the order is not an order of “ remand”  within the 

B egam  meaning of clause (u) of order X L III , rule 1, of the Civil
L a tip a n . Procedure Code, and no appeal lies from the appellate order.

Mr. M. A. Aziz, for the appellants.
Messrs. Binod Behari Lai and Mukat Behari Lai, 

for the respondents.
M u k e r ji and B e n n e t , JJ. :—The facts relating to 

this appeal are as follows. One Ejazi Begam, who piu'- 
chased a certain portion of the interest inherited in a 
house by one Aliiriad Klian, brought a suit for partition 
e,gainst Ahmad Khan and liis two sisters Latifan and 
Fa.tm,a. A  preliminary decree was passed, and it was 
followed by a final decree. After tlie final decree Irad 
been made, the three defendants put in an n^oplicntion 
before the original conrt asking that the ex parte decrees 
might be set aside on tlie ground that the defendants 
had no notice of the suit. The learned M unsif dis
missed the application. The defendants filed an appeal. 
The appeal was allowed on the groimd that after tlie 
preliminary decree for partition and before the final 
decree for partition was made, a fresh notice ought to 
have been issued to the defendants. In so holding tlie 
learned Subordinate Judge professed to follow a ruling 
o f this- Court. In the result, the learned ap]')ellate 
Judge set aside the order dismissing the application 
o f the defendants and directed the Munsif to issue a 
fresh notice to the defendants and to take up the case 
at the stage preceding the preliminary dt'cree. It is 
against this order that this appeal has been directed.

A  preliminary point is taken by Mr. BUiod BiHari, 
the learned counsel for the respondents, that no appeal 
lies. We are of opinion that this contention is correcl. 
The Civil Procedure Code does not allow a second appeal 
from an order passed when the appellate court maizes an 
order un’der order XLIIT, rule 1, danse (d), of tlie 
Code of Civil Procedure. It was, however, argne'd
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L a t ip a n .

■thot the learned appellate Judge professed to “'remand’ ' 
the ease to the lower court and therefore an appeal was ejazi 
permitted by clause W .o f order X L III, rule 1 . We are  ̂ v. 
of opinion that this contention is not sound. Clause (u) 
was framed by this Court with a view to cover cases of 
remand which are not strictly covered by order X L I, 
rule 23, of the Code of Civil Procedure. But when an 
■order dismissing an application to set aside the ex parte 
decree is set aside, and the court o f first instance is 
directed to proceed with the suit, the order is not an 
-order of ‘ ‘remand”  within the meaning of clause (k) of 
•order X L III, rule 1. This was held by a Bench of this 
Court in Moti Lai v. N and an (1).

Mr. Aziz, the learned counsel for the appellants, 
lias asked us to take .up the matter in revision. But 
supposing that the learned Subordinate Judge was not 
right in applying the ruling of this Court, all that he 
committed was an error of law. He was possessed of 
jurisdiction to hear the appeal and he did hear the appeal 
and passed an order which might or might not have been 
strictly cori’ect. Even if the order was a wrong order, 
lie had juriRcliction to decide the case rightly and also 
wrongly. We hold that revision is not maintainabk\

In the result, the appeal is dismissed with costs.
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MIS CELLANEOTJS'CIVIL.
B efore M r. Justice Sen and M r. Justice Is!iamat-iillali.

GOBIND B A I  Ais'D o t h e r s  (A p p lt o a k t s ) ■u. M A B
K U N W A R  and  othebs  (O pposite  parties)^ _ 19Si

•€hU Procedure Code, order X X I I ,  nde 9, : order X L I ,  rule
4— Suit decreed agamst several defendants— A fpea l hij — ~ ~
one defendant alone— Other 'defendants made pro forma 
respondents— Death of sole appellant— Ahatem ent of 
appeal-— W h efh ef the pro forma respondents could con
tinue the apveal on the ground of ident/ity of iM&rests.
A suit was decreed against several defeiidant^.; On’y one 

•of tHem appealed and arrayed the rest as ma res-

*Application for review in Second Appeal Ko. 1793 of 1929. 
a) [1930] AL.J., 454.:


