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Ohulam Mohammad, in wliicli it lias been lield that
no revision lies against an order refusing permission kishasLai.. 
to amend a written statement in such a way as to change 
the entire natnre of the defence. The Bench held in that chSSja 
case that there had been no case decided and that‘no revi
sion was maintainable. The circumstances are clearly 
distinguishable from the present case in which, as I  have 
held, a case has been decided because a refusal to allow the 
plaint to be amended does shut out a part of the plaintiff’ s 
claim, and the proposed amendment itself does not alter 
the nature of the plaintiff’s suit.

For these reasons I allow the application with costs and 
direct that the amendment prayed for by the applicant be 
made in the plaint, and that the court shall theimfter 
proceed to hear the suit on its merits.

EEVISIONAL GRIMINAIj

Before Mr. Justice Bajpai.

EM PEROE 7;. MUHAMMAD HASHIM.® ^ 1̂ 32
December, 21:

Criminal Procedure Code, sections 435, iS^— Revision—Prac- 
tice of High Court— Previous application in revision to 
Sessions Judge or District Magistrate essential to High 
Court enteTtaining revision.

"According to a practice of tlie High Court an application 
in revision to the; Sessions Judge or to the District Magistrate 
is an essential step in the procedure of filing a criminal revi
sion in the High Court, and failure on the part of the applicant 
ia this respect operates as a bar to the application being enter
tained by the Court.

The fact that there has been an ai)peal to a Magistrate, 
first class, or even to the District Magistrate is not a com
pliance in principle with this rule. Inasmuch as a revision 
should and generally does cover different grounds from au 
appeal, an appeal to the District Magistrate does not serve the 
object underlying the rule in the same way as a revisiov 
would.

* Criminal Revision No- 618 of 1933j from an order of Bhambhu Ijlath, 
'Magistrate, first class, of Bemr.s, dated the 9th of August, 1932.
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1932 An order of, admission made by a Judge of the High Goiirt, 
under clause (1) of section 435 of the Criminal Procedure Coda 
is not sufficient to take the case out of the operation of such

laHAMMAU 1 ff J- _Haskim practice. •
The dictum to this effect in Emperor v. Mansur Husain,

I. L . E ., AIL, 587, not followed.
Mr. Mansur Alam, for the applicant.
The Assistant GoA^emment Advocate (Dr. M. Walt- 

lillalt), for the CmwYi.

B ajpa i, J.— This is an application in revision against 
an appellate order of a Magistrate conlirniing the 
conviction and sentence passed upon tlie applicant 
by a Special Magistrate of the third class. A ])re- 
liminary objection has been taken that this Oonrt is 
precluded from entertaining the present application 
by reason of the uniform practice of thds High 
Court refusing to entertain an application in revision 
where the applicant has not gone in revision either 
to the Sessions Judge or to the District Magistrate. 
There can be no doubt that in this Court there has grown 
a practice that an application in revision to the lower court 
is ;an essential step in the procedure, and failure on the 
part of the applicant in this respect operates as a bar to the 
apphcation being entertained by this Court. This was 
laid doAvn in the case of Sharif Ahmacl v. Qahul Singh il'). 
Tliat case purported to follow and to approve o f the case 
ot Emperor v. Mansiir Husain (2). The applicant, how
ever, argues that in the present case there has been an 
appeal to a Magistrate competent to entertain the appeal, 
and the principle underlying the practice has therefore 
been followed. But I find that in the case of NaiJie 
S in g h  Y. Emperor (3) K en dall , J., refused to entertain 
an a;pplication because the applicant hfid not gone in 
revision to the Sessions Judge, oven though there l>ad 
been an appeal to the Bistiict Magistrate. In another 
•case, Sukhraj Singh v. Emrpmor (4), K e n d a l l , J., or?cq 
more refused to entertain an applicfijiion in revisiojp

: (I) (1921) I.L.R., 43 AIL, 497. . /?) /]010) T.L.E., 41 AIL, i'587.
(3) A.LE., 1927 All., 820. ' (4) A.T.R., 1927 All., 8,' .̂



the lack of visibility, and that this act of driving too fa st___
was rash and negligent. This, to my mind, is not enough empehoe 
to fix a criminal liability on the accused. The death of Sat ka:rai57 
the woman was due to the collision and unless the courts - '
below find as a fact from the evidence on the record, 
which, it must be conceded, in the present case is very 
conflicting, that the accused was responsible for the col
lision, his conviction un(|er section 304A is not legally 
sustainable. The learned counsel on behalf of the appli
cant has relied on the case o f Emperor v. Onikar Ram 
Pratap (1), and I  am of the opinion that the law lias been 
laid down correctly in that case. It was held that to 
impose criminal liability under section 304A, it is neces
sary that the death should have been the direct result of a 
rash and negligent act o f the accused, and that act must 
be the proximate and’ efficient cause without the interven
tion of another’ s negligence. It miist be tlie cmtsa 
caiisans; it is not enough that it may have been the causa 
sine qua non. It is conceded that if on account of the 
fast driving of the applicant the woman had been by reason 
of a jerk thrown out of the lorry and killed, or if some 
pedestrian in the way had been knocked down and killed, 
the applicant could have been legally convicted under 
section 304A. But in the present case the death of the ; 
woman was due to .the-ecHisiorand in order to impose 
a criminal liability on the accused it must be found as, 
fact that the collision was entirely or at least ma îiily /' 
to the act of the applicant and there being no sucBJr 
by the lower appellate court, his conviction cannot b-, 
tained. I  am, therefore, of the opinion that so far a 
evidence in the present case goes it is not sufiicieri 
establish that the accused was wliolly or mainly 
ponsible for the collision. The result is that I  allo ’̂ 
application, set aside the conviction and senten  ̂
direct that the accused be forthwith set at libei- 
the fine, if paid; be refunded.

V (1) (1902) 4 Bom. 679.
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