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The last contention that the sentence is illegal.is
undoubtedly valid. This matter seems to have escaped
the notice of the trying Magistrate as well as the learn-
ed Sessions Judge. Under section 500 of the Indian
Penal Code the imprisomment cannot be rigorous, but
needs must be simple. The result is that I allow this
application fo this extent that I alter the nature of the -
punishment and direct that the three months’ imprison-
ment shall be simple. It is not possible for me to
reduce the term of imprlsonment or to remit the fine
inasmuch as there ig not the slightest doubt that the
accused aggravated the offence by addncing evidence to
show that Babu Mathura Prasad had really demanded
illegal gratification through Mahadeo, chaprasi, and
that that justified the imputation. With the ahave
modification I dismiss this revision.

REVISIONAL CIVIL

Before Mr. Justice Kendall

KISHAN TLAT, BABU LAT (Pramwmrer) o, RAM
CHANDRA (DureNDpANT) *
Civil Procedure Code, section 115; order VI, rule 17—Order
refusing amendment of plaint—=Revision—"*Case decided’—
Other remedy available, ‘

In a suit for money due on account of certain business tran-
sactions between the parties the defendant took a plea that
some of the items claimed were barred by limitation. There-
upon the plaintiff applied to amend the plaint by introducing
a reference to an acknowledgment which the plaintiff alleged
had been made by the defenchnt The Munsif refused to
allow the amendment on the ground that the application was
unduly delayed and that it would be unfair to the defendant
to allow it. In revision from the order of refusal—

Held that the revision was maintainable. The effect of the
order being definitely to shut out a part of the plaintiff’s claim,
the order was o final decision of the court on that part of the
cage and so could be brought within the meaning of the words

* Civil Reviston No, 441 of 1932,
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“case decided” in section 115 of the Civil Procedure Code.
Having rvegard to the provisions of order VI, rule 17, it was
the duty of the court to have allowed ithe amendment, which
was not one that wonld have altered the natuve of the suit,
in order to enable the questions in controversy between the
parties to be determined once for all, and in refusing to allow
the amendment it failed to exercise a jurisdiction vested in it
by law.

The . plaintiff had, no doubt, another remedy against the
order of vefusal, by way of a ground of appeal from the
altimate decree; hut it could not be laid down as a general
proposition that the High Court wonld not interfere in revi-
sion whenever there was another remedy open. Where the
effect of allowing = revision, In a matter in which an appeal
might also lie, will be a convenience to the parties and will
save expense, the court will be inclined to interpret the pro-
visions of section 115 liberally and to interfere with an order
which has been passed without jurisdiction, ov illegally or with
material irregularity in the exercise of its jurisdiction.

Mr. S. B. L. Gaur, for the applicant.

Dr. N. C. Vaish. for the opposite party.

KenparLL, J.:—This is an application for the revi-
sion of an order of the Munsif of Kasgani refusing
to allow the applicant, who is the plaintiff in the suit,
to amend his plaint. The suit was one for a sum of
Rs.307 odd, said to be due on account of certain busi-
ness transactions between the parties from the 11th of
December, 1926, to the 11th of March, 1929; and after
the original ez parte decree had heen set aside and the
suit restored, the plaintiff made an application to
amend his plaint in answer to the written statement.
In the written statement it had been pleaded that some
of the items named in the plaint were harred by limita-
tion, and the plaintiff therefore applied to amend the
plaint with reference to an acknowledgment said to
have bheen made by the defendant on the 27th of July,
1929.  The Munsif refused to allow the amendment

“on the ground that the application was unduly delayed
and that it would, in the circumstances, be unfeur 0
~-the defendant t6 allow the application,
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Under rule 17 of order VI of the Code of Civil Pro-
cedure an amendment of the pleadings may be allowed
at any stage, #nd “‘all such amendinents shall be 1_(1’1:&(10
ag may be nccessary for the purpose of dete “'ﬁ}"r‘ming
the real questions in controversy between the prrties.”
If therefore it was necessary to decide as between the
parties whether this alleged acknowledgment was 10
be proved or mot, the court should not, it is argued,
have allowed considerations of equity to Interfere
with the mandatory provisions of rule 17,

The application has been opposed on the grounds
that the decision of the court does not amount to a “‘case
decided”” as contemplated by scetion 118 of the Code of
Civil Procedure, that the court has not dismissed the
application sommarily or without consideration, and
finally becanse no application for revision ought to be
entertained where another remedy lies.

The question of whether the decision of the court
helow amounts to a “‘case decided”” can be answered
shortly by peinting to the fact that it does virtually
shut out a part of the plaintiff-applicant’s claim. Tt
is not necessary here to refer to all the definitions of
“case decided’” which have been recorded in the various
High Courts, because in fact the word “‘case’ in this
section has not received a final and auvthoritative defi-
nition. In a recent decision of this Court a Rench
of this Couvrt remarked: “It therefore secms to us
that the Full Bench case, i.c., the well known decision
m Buddhu Lal v. Mewa Ram (1), is an autherity for
the proposition that no revision lies from a finding
recorded by the trial court on one or more issues out of
several that are before it for disposal. There was no
majority in favour of the hroad proposition that no
revision lies from an interlocutory order.””  Where the
effect of the order of the court below is definitely to

~debar the plaintifi from proving a part of his claim,

that is o final decision of the court on that part of the
(1) (1921) TLL.R., 43 ALL, 568, -~ -
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case, and in my opinion it can be broughi
meaning of the words ‘‘cass decided’” under section B
115. ’

Asg regards the second argument, the Munsif has no Caauna
douht considered the point, but he has not considered
it from the right point of view. It is quite clear thal
the application made by the plaintiff, if aliowed, would
not have changed the nature of the suit. He merely
wished to prove an acknowledgment, and that acknow-
ledgment would not have been, as Dr. Vaish suggested
for the oppogsite party, a mnew cause of action, but
merely a piece of evidence. There was a controversy
ketween the parties about money due on business trans-
actions, and whether the acknowledgment was a
genuine one or not, thisz matter had to be set at rest
for the purpese of determining the veal question in
controversy between the parties. The fact that the
application for awendment way have been “‘unduly
delayed” might influence the Munsif in deciding
waether the acknowledgraent was genuine, but ought
not to have constrained him to dismiss the application
itself.

The most serious objection that has been made to the
present application is that it has been held by this and by
other High Courts that no revision will lie where there
i# an appeal. - The guestion of whether a pleading should
be amended has been more than once made the subject of
appeal.  Dr. Vaish has been able to point to the cases of
Bisheshar Prasad v. Gobind Ram (1), in which a similav
question of amendment was the only point urged in the
appellate court, and Mumtaz Aliv. Kasim Ali (2), whete
it wag certainly one of the grounds in appeal. In the
case of Nand Ram v. Bhopal Singh (8) a Bench of this
Court has ruled that ‘‘ an application under section 115

~of the Code of Civil Procedure cannot be enter-
tained in the case of those interlocutory orders against
() (1e14) 12 A.L.:,‘.,'s33. @ e 1AL, 428,
5 g, Sy
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which, though no immediate appeal lics, a remedy is sup-

Kwwax Las plied by section 105, which provides that they may be
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made a ground of objection in appceal against the final
decree’”; and I have wiso been referved to a case of the
Madras High Cowrt in  Penumnarli  Vasanlarayadu v.
Reddi Subbamana (1) in which the identical question ab
present raised was decided against the applicant for
amendment. On the other hand in the case of Lila v.
Mahange (2) it has been held by a Bench of this Court
that ‘Tt cannot be laid down as a general proposition that
the High Court has no power of interference at all or
should not interfere where there is another remedy.
open to the applicant. . . Each case must be consi-
dered on its own merits.”” It is true that the case of
Nand Ram v. Bhopal Singl 18 not referred to in that deci-
sion and may not have been brought to the notice of the
Bench; but in another recent decision in Ram Sarup v.
Gaya Prased (3) a Full Beneh of this Court interfered
in revision with an appellate order which might apparently
have been made the subject of an appeal, and in the course
of the judgment all three of the learned Judges expressed
views differing from that expregsed by the Bench in Nand
Ram v. Bhopal Singh. The view has been expressed
more than once that where the effeet of allowing a revi-
sion, in a matter in which an appeal might also lie, will
be a convenience to the parties and will save expense, the
court will be inclined to interpret the provisioms of sce-
tion 115 liberally and to interfere with an order which
has been passed without jurisdiction, or irvegularly,
illegally or with material irregnlarity in the exercise of its
jurisdiction. The present case is not without difficulty,
but I am strongly of opinion that the conrt ought to have
allowed the amendment in order to enable the controversial
matter between the parties fo be settled once for all; and
that in refusing to allow the amendment it failed to
exercise a jurisdiction vested in it by law.
Dr. Vaish has finally referred to an unreported decision
of a Bench of this Court, the case of Ghulam Husain A y

(1) (1918) 22 Inclian Cases, 39, (2) (1931) T.L.R., b4 All,, 183,
(3) (1925) LL.R., 48 AlL, 175,
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Ghulam Mohammad, in which it hag been Theld that

1932

no revision lies against an order refusing permission IusawLAL

to amend a written statement in such a way as to change
the entire nature of the defence. The Bench held in that
case that there had been no case decided and that no revi-
sion was maintainable. The circumstances are clearly
distinguishable from the present case in which, as T have
held, a case has been decided because a refusal to allow the
plaint to be amended does shut out a part of the plaintiff’s
~laim, and the proposed amendment itself does not alter
the nature of the plaintiff’s suit.

For these reasons I allow the application with costs and
direct that the amendment prayed for by the applicant be
made in the plaint, and that the court shall thereafter
proceed to hear the suit on its merits.

REVISIONAL CRIMINAT

Before Mr. Justice Bajpai.
EMPEROR v. MUHAMMAD HASHIM.*

Criminal Procedure Code, sections 435, 439—Revision—Prac-
tice of High Court—Previous epplication 4n revision to
Sessions Judge or Distriet Magistrate essentigl to High
Court entertaining revision.
¢ According to a practice of the High Court an application

in revision to the Sessions Jndge or to the District Magistrate

is an essential step in the procedure of filing a eriminal revi-
sion in the High Court, and failure on the part of the applicant

im this respect operates as a bar to the application being enter-

tained by the Court. v
The fact that there has been an appeal to a Magistrate,

first class, or even to the District Magistrate is not a com-
pliance in principle with this rule.’ Inasmuch as a revision
should and generally does cover different grounds from an
appeal, an appeal to the District Magistrate does nob serve the
object underlying the rule in the same Way as a revisiop
would.

* Criminal Revision No- 648 of ‘1932, from an order of Shambhu Nath,
“Magistrate, first class, of Benar. s, dated the 9th of August, 1932, .
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