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111 any case the law appears to me to be perfectly __
clear. There is a definite provision under T îiicli tlir- BarpEROE, 
court was obliged to supply the copies or direct tliat they ban̂ hau. 
should be supplied. The omission to supply tlie copies 
may have prejudiced the accused and in any case the 
court acted ihegally in not following the mandator}' 
provision of the statute, Tliat is sufficient to vitiate tho 
proceedings.

It has been contended on behalf of the complainant 
tliat if tlie procedure was illegal a retrial ought to be 
■ordered. The Additional Sessions Judge has, however, 
considered this point and has not recommended a retrial.
The case was not a particularly serious one, and the 
■accused have already been put to a good deal of incon­
venience and expense as well as having been in jail for 
some small portion of the period to which they were 
sentenced. Por these reasons I accept the reference 
rmd quashing tlie convictions l)y the Bench Magistrate.r;
«et the sentences aside.

Before Mr. Justice Kendall.

SHIAM LA L f?. NAND B AM .-
1930

Criminal Procedure Code, section  250— Gompensation for Occem-
false and ffw olous com plaint— Gomplaint m.entAomnq . ..
several offences, one o f  them  trici.hle Inj court of session 
— PoUcG reporting lesser offences triaMe hy M agistrate—
Accused dischafged-— W h eth er section ^60 applicahU.
A complaint was made of offences under sections 307,

147 and 323 of the Indian Penal Code. The Magistrate!
^ordered a police inquiry and the police reported that the case 
Was one under section 147 and the iiijm'ies were triviah v  
'Notice was issued by the Magistrate to the accused “without 
mentioning any section. Although the siimmonaes to the  ̂
witnesses were issued, as a matter of routine, under section 
‘307 because that section had been named by the complainant, 
it appeared that the Magistrate himself never had any idea 
that it would be necessary to frame a charge under that

^Criminal Hevision ISTo. 493 of 19S0, from an order of Baghimath 
Prasad, Sessions Jnclgo of Biilandshahr, dated the 91st of March, 1930.
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section or to commit the case to tlie court of session, but did 
Shiam  in fact believe that he was conducting a trial and not an

0*. inquiry. IsTo charge was drawn up, the accused were dis­
charged, and the Magistrate passed an order for compensation 
under section 250 of the Criminal Procedure Code. T he  order 
for compensation was set aside in appeal by the Sessions 
Judge on the ground that the Magistrate was not competent, 
in tile circumstances of the case, to pass the order.

Held that on the question whether tlie proceedings before 
the Magistrate were those of a trial, in wliich case he ŵ oiild 
be competent to pass an oi:der for compenaation, or those of 
an inquiry into a case triable by the courfc of session, tfte cofH- 
plaint by itself would not furnisli the criterion so tliat t̂ ie 
mention in it of an offence triable by the court of session 
would necessarily shut out the application of section 250. 
The criterion would be the form of the proceedings, i.e., 
whether they were conducted under chapter X V III or chapter. 
X X I of the Criminal Procedure Code; but it was often 
difficult to decide under which chapter the proccediags 
were conducted, because there was very little difference, at 
any rate in the stages before the charge was drawn. In the- 
present case there were indications that the Magistrate was,, 
and believed himself to be, ccmducting a trial and not fiii 
inquiry, and the order under section 250 would be a com­
petent one. As the law, however, was not quite clear on 
the point, and the view of the Sessions Judge was supported 
by authority, interference in revision would not he justifiod.

Mr. Saila Nath Mukerji, for the applicriDt.
Tile Assistant Government Advocate (Dr. M. WaH- 

■nllah), for the Crown.
ICendalTj, J. :— This is an application in rovisiou' 

from an order of the Sessions Judge of Bnlandsbali;? 
setting aside an order of the District Magistrate under 
section 250 of tiie Criminal Procedure Code on the- 
ground that that order h'ad been passed in a case in 
which the charge was under section 307 of the Indiati- 
Penal Code, which was exclusively triable by tHe con,rt 
of session, and that section 250 of the CriminaT Pro­
cedure Code was not app.]icab]o. TJie question raised is- 
not without difficulty. Section 350 of,the Code o f , 
Criminal Procedure is included in chapter X X , whicii
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deals Avitli tiie trials of simin:iorLS cases by Magistrates,___
but the section itself comes under the heading “ Frivolous 
accusations in summons and warrant cases”  and the jsjand ’ Eak 
section itself shows that it applies to all “ offences triable 
by a Magistrate.”  It is however quite clear, nor is the 
point contested before me, that the ^section cannot be 
applied in cases triable by a court of session.

What has been argued before me is that the present 
case was not really a case under section S07 of the Indian 
PenaJ Code" but one under section 323 or 147, and was 
triable by a Magistrate and was in fact tried by the 
Magistrate, and that the proceedings were not merely 
an inquiry under chapter X V III of the Criminal Pro­
cedure Code. It will be helpful to set forth exactly what 
happened. The complaint was made and the complain ­
ant’s statement was recorded on 4th January, 1980„
Th-e sections mentioned in it are sections 307 as well as 
147 and 323. The Magistrate ordered a copy of the 
statement to be sent to the police for an inquiry and 
report before 14th January, and on 10th January, the 
report was returned to the effect that the case, was one 
under section 147, i.e., riot, that the injuries were 
simple, that no investigation was considered necessary, 
but that if further time was given a full investigation 
would be made. On 16th January the Magistrate caused 
notices to be issued to the accused and to the witnesses 
for the prosecution without mentioning any section.
The complainant made an application for the summon­
ing of witnesses, and again made mention of the sections 
307 and 147, and summonses were issued under those 
sections. Whether the procedure from this stage was 
under chapter XVIII or chapter XXI it is really impos­
sible to decide, because there does not appear to be any 
essential difference in the manner in which the witnesse'? 
for the prosecution are to be examined and other pro­
ceedings are to be conducted prior to the framing o f 
the charge. No charge was drawn up, and the order
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1930 to which exception is now taken was passed when thv‘ 
shiam Iial accused were discharged. It is argued on tlie one hand 

that the Magistrate must have been proceeding under 
chapter X Y III because he issued sunmionses under 
section 307. It is argued on the otiier hand that he 
iiad accepted the police report showing that tlie offence 
was a trivial one and the injuries simple. 'He did not 
issue a non-bailable warrant as lie would, Jiave done it 
he had believed that there was a case under section 307. 
In fact although the summonses were issued as a matter 
of routine under section 307 because that section had 
been named by the complaina-nt, tlie M.agistrate himscli: 
never had any idea that it would l)c necessary to I'raine 
a charge under that section, or to commit the case to tl̂ e 
court of session. He did in fact believe tliat he was 
conducting a trial and not an. inquiry, and tl,vat as a 
matter of fact wduit took place was a trial and not an 
inquiry.

The Sessions Judge in allowing the appeal against 
the Magistrate’ s order has referred to a recent decision 
of this Court in Harihar Dat v. Maqsud All (1), wliere 
Mr. Justice StjIjAIMan held that when a complaint 
made to a Magistrate relating to several offences, some 
of which are exclusively triable by a court of session, 
and the Magistrate discharges the accused under secition 
209 of the Code of Criminal Procedure, he is not em> 
powered to pass an order for compensation under section 
250 of the Code. In an earlier judgment of this Court 
in Ilet Ram v. Ganga Sahai (2) Mr. Justice K n ox 
held that section 250 of the Code of Criminal Procedure 
is not applicable wdiere the charge which is being 
inquired into by a Magistrate is one which is excl'usively 
triable by a court of session. It will be seen that in 
one of these cases the complaint of the complainant has 
been made the criterion, and in the other the nature of 
the inquiry. In a later judgment of this Court

(1) (1925) d8 AH , 166. (2) (1918) L L .B ., 40 All.* 615.
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Balkishen v. King-Emperor (1), Mr. Justice Pull-an 
declined to set aside an order under section 250 of tlie Shiam Lal 
Criminal Procedure Code in a case whic-h was nomin'^illy N astd E a m .

one under sections 463 and 323 o f tlie Indian Penal 
Code, blit in wliieli the. Sessions Judge held that 
might have been a charge under section 467 of the Indian 
Penal Code. Mr. Saila Nath Mukerji for the appiicrtm. 
in the present case has relied especially on the follo^ving 
passage : V’Tt was not in my opinion incumbent on the 
Magistrate to go out of liis way to find that a case excKi- 
sively triable by a court of session might arise from the 
facts before him i£ they were proved. He was trying 
a case apparently within his jurisdiction. He found 
that there was no case and that it had been brought 
frivolously and vexatiously. He v̂ as therefore entitled 
to act under section 250 of , the Criminal Procedure 
Code.”  It is argued that the case here is exactly 
similar, though it does not appear whether there wa? 
any comiislaint under section 467 in the case in which 
Mr. Justice Pull an refused to interfere. There has 
also been a reference to the case of Mahaganam Venkat- 
rayar v. Kodi VQnlmfrayar (2 ), in which a Magis­
trate tried a case as one under section 463 of the 
Indian Penal Code and i^assed an order under sec- 
tion 250, and although the High Court were of 
opinion that the offence disclosed was one under section 
467 of the Indian Penal Code they did not interfere with 
the Magistrate’s order because he had proceeded under 
chapter X X I of the Code of Criminal Procedure and not 
under chapter XYIII. Their view in fact seems to bave 
been practically the same a,s the one taken by Mr. Justice 
ICnox in this Court.

I would not myself like to subscribe to the view 
that the complaint is to regulate the procee'dings, and 
that because a complainant inentions a section; a cha,rge 
under which is triable exclusively by a coiwt of session},

(1) [1980] A.L.J., 465. <2) (1921) I.L.R., 4S Mad., 29.

■ 35 AD'.
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1930 thereby binds the court and at the same time protects 
Shiam  L a l  himself against a fine for bringing a false and frivolous 
nand̂ 'ê im. 01’ Texatious accusation. The criterion is in my opinion 

to be the form of the proceedings, i.e., whether they 
were conducted under chapter X"V1II or chapter X X I, 
but it is frequently difficult to decide under which chapter 
the proceedings were conducted, because, as I have 
already remarked, there is very little difference at am' 
rate in the stages before the charge is drawn. In the 
present case it must be allowed that there are indication?, 
that the Magistrate, although, he caused summonses to 
be issued under section 307 believed liirnself to be 
conducting a trial and not an inquiry, and that he took 
no particular notice of the complainant’ s allegation that 
there had been an olfence under section 307 of the Indian 
Penal Code. The law however is not quite clear on the 
point, and the learned Sessions Judge was certainly 
following authority in allowing the appeal. In these 
circumstances I do not think that I should be justified 
in interfering in revision with the order, and I muBt 
therefore dismiss the application.
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1 9 3 0  Before Sir ■ Grimwood Mears, Knight, Chief Justice and M r.

December, Justice Sen.
16.

-__________ SH EE A L I (P la in tip f) u JAGMOHAN BAM  and
(.Defendants)

Civil Procedure Code, order J, rule 10 (2)— Order striking out 
the name of a defendant— W ltether amounts to a decree-— 
Appeal— Revision— Civil Procedure Code, section  ,115—  
Other remedy availahJe— Pi,evision refused.

In a suit for damages for riialicioiis proseciition agaiiifcit 
two defendants the court, after considering the pleadings,
written and verba]., was of o])iuion that the plaint did not
disclose any cause of action against the second defendant.

*Givil Beviaion No. 318 of 1930.


