
This, therefore, is our answer to the qiiestiott 
In the which we have ourselves formulated.

MATTER OP -I ■ 1 T  1Seth ciAUGA- f;|2e applicant has succeeded entirely, we direct
that he shall get his costs from the Government. We' 
assess the fees payable to the learned Government 
Advocate at Es. 200. Let a copy of this judgment,, 
under the seal of the Court, be sent to the Commissioner- 
of Income-tax. The Goverirment Advocate is allowed a 
month’s time within whicli to file ii certificat('. of pn.y- 
ment to him.
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KEVISIONAL CRIMINA.L.
Before Mr. Justice Kefidall. 

m o  EMPEEOE v. BANSIDHAR and o th e r s .

ber, 8. Criminal ProcedurG Code, section  162— Bight of accused
copies of statem ents made by prosecution uritnesses before 
the fOlicG— Copies refused because the entries in police 
diary w ere only memoranda and, not full s ta tem en ts--  
Application not m entioning that purpose is to contradict.

It is only in the two cases mentioned in the Becond' 
proviso to section 162(1) of the Criminal ProcediiTe Code tliat 
the court can refuse to furnish the accused with copieB of 
the statements made by the prosecution witnesses to the- 
police. So, where the trial court refused to supi>ly such copies 
on the gromid that what was recorded in the police diaries 
were not full statements but only memoranda, it was held' 
that the court acted illegally in not following tlie mandatory 
provisions of the statute and this vitiated the })roceedin^(S. 
The object of the law was to enable the accused to contradict 
a witness in court by making use of a previous sta,tement of 
his, and it might be that the memoranda in the police diary 
were just as effective for that pur|;5ose as full statements wonLi 
be. It was, therefore, not possible to say that the acciised 
were not prejudiced.

The fact that the o.pplication for the copies mentioned' 
that they were needed for cross-examination and did not 
specifically mention the purpose of contradiction Sid noi? 
disentitle the accused to get the copies.

* Criminal Eeference No. 67G of 1930.



Mr. Saila Nath Mukerji, for the applicants.
The Assistant Government Advocate (Dr. M. Wall- Empekor

■2?,
ullah), for the Crown. bassidhae.

K en d a ll, J. :— This is a reference made by the 
learned Additional Sessions Judge of Btawah recom
mending that a conviction by a Bench of Magistrates 
ij/liich has been upheld by the District Magistrate should 
he quashed and the sentences set aside. The facts are 
not of importance. The reference is made on the groimd 
"that the Bench Magistrates refused the application made 
hy the accused under section 162 of the Code of Criminal 
Procedure to be supplied with copies of the statements 
made by the witnesses for the prosecution to the police.

The application made to the Bench for copies of 
"these statements was rejected after the Magistrates had 
perused the police diaries, on the ground that what was 
recorded in the diaries consisted, not of the statements 
■of the witnesses at length, but merely of a memorandum 
of such statements taken down by the investigating 
•officer.

Under the first proviso to section 162(1) of the Code 
o f Criminal Procedure, ‘ ‘When any witness is called for 
"the prosecution in such inquiry or trial whose statement 
has been reduced into writing as aforesaid, the court 
-shall, on the request of the accused, . . . direct that the 
■•accused be furnished with a copy thereof in order that 
■any part of such statement, if duly proved, may be used 
to contradict such witness” . It is only inr two cases 
that the court can refuse the copies, as the second proviso 
'shoŵ s, namely when it is of opinion (1) that any part 
'of any such statement is not relevant or (2) that its 
■disclosure to the accused is not essential in the interests 
«of justice and is inexpedient in the public interest. In 
-these eases the lâ v directs that the court shall record 
■such opinion.

In the present case the court, that is to say tfe  
Bench of Magistrates, did'not record any such opimon.
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1930 It merely recorded that the statements were not full 
■bmpebop̂  statements but only amounted to a memorandum. If 

the copies were to be denied to the accused under tho' 
second proviso to section 162 then the procedure laid 
down was not followed, because the court did not record 
such opinion.

Nevertheless it may be argued that this would be 
only an irregularity, and if an examination of the record 
showed that the real reason of the court for refusing the 
copies was the reason laid down by the law, then the? 
mere fact that the court had not recorded its opinion- 
would not vitiate the trial. This may be so, but in th*'i’ 
present case it is clear that this was ]iot the reason.. 
The court has recorded the reason for refusing the copies^ 
viz. , that the statements are not full statements but only 
a memorandum.

It may be and lias been ai’gued l,)efore me on behalf of 
of. the counsel for the complainant in this case that where 
there is only a memorandum and not a full statement 
the court is under no obligation to provide the accused 
with a copy. To this argument I  cannot accede. The' 
object of the law is to enable the accused to contradict 
a witness in court by making use of a •previous state
ment of his, and it may be that the memorandum in the 
police diary is just as effective for that purpose as a fult 
statement would be. The learned District Magistrate,, 
who went into the facts of the case very carefully, 
has remarked that the accused demanded statements o f 
the prosecution witnesses “ for the purpose of cross- 
examination and not of contradicting the witnesses’ -' 
and that the accused had not been in any way preju
diced through the absence of copies. The application 
for the copies may have mentioned that the copies wer*T 
needed for cross-examination, but that would not exclude 
the purpose of contradicting the witnesses, and, as T 
have said above, a memorandum might be quite sufficient 
for this purpose, and it is therefore not possible to 
that the accused were not prejudiced.
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111 any case the law appears to me to be perfectly __
clear. There is a definite provision under T îiicli tlir- BarpEROE, 
court was obliged to supply the copies or direct tliat they ban̂ hau. 
should be supplied. The omission to supply tlie copies 
may have prejudiced the accused and in any case the 
court acted ihegally in not following the mandator}' 
provision of the statute, Tliat is sufficient to vitiate tho 
proceedings.

It has been contended on behalf of the complainant 
tliat if tlie procedure was illegal a retrial ought to be 
■ordered. The Additional Sessions Judge has, however, 
considered this point and has not recommended a retrial.
The case was not a particularly serious one, and the 
■accused have already been put to a good deal of incon
venience and expense as well as having been in jail for 
some small portion of the period to which they were 
sentenced. Por these reasons I accept the reference 
rmd quashing tlie convictions l)y the Bench Magistrate.r;
«et the sentences aside.

Before Mr. Justice Kendall.

SHIAM LA L f?. NAND B AM .-
1930

Criminal Procedure Code, section  250— Gompensation for Occem-
false and ffw olous com plaint— Gomplaint m.entAomnq . ..
several offences, one o f  them  trici.hle Inj court of session 
— PoUcG reporting lesser offences triaMe hy M agistrate—
Accused dischafged-— W h eth er section ^60 applicahU.
A complaint was made of offences under sections 307,

147 and 323 of the Indian Penal Code. The Magistrate!
^ordered a police inquiry and the police reported that the case 
Was one under section 147 and the iiijm'ies were triviah v  
'Notice was issued by the Magistrate to the accused “without 
mentioning any section. Although the siimmonaes to the  ̂
witnesses were issued, as a matter of routine, under section 
‘307 because that section had been named by the complainant, 
it appeared that the Magistrate himself never had any idea 
that it would be necessary to frame a charge under that

^Criminal Hevision ISTo. 493 of 19S0, from an order of Baghimath 
Prasad, Sessions Jnclgo of Biilandshahr, dated the 91st of March, 1930.
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