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1930be so satisfied when he issues the notice. We consider 
therefore that there was no defect in procedui’e and 
further it is not alleged that the assessee was in any m a t t o r  o f  

way prejudiced by the procednre adopted. As the cSua>s 
reference has been decided to an equal extent in tlie i’has.vd, 
affirmative and in the negative, vve direct that tlie parties 
shall pay their own costs. The learned Govermnent 
Advocate states that he is entitled to a fee of Es. ‘250 
and we direct tliat tliat amount be talcen as his fee.

B efore Mr. Justice Miili'crji and M r. Justice B en n et,

In  t h k  m a t t e r  op  SETH GANGASAGAE.^

In com e-tax A ct (X I  of 1922), sections 22(4) and 23(4)— 
Production may he required o f only relevant accounts ■ 
or cioeuments— Assessm ent based entirely on materials 
acUially produced is one under clause (3) and not clause
(4) of section  23— In com e-tax A ct, section  60(2) and 
(0)— R eference to H igh Court—  Issue o f law not correctly  
stated— Hiqli Court can re-fram e the re(d issue and decide 
it.

Where, in i;i reference to the High Court under section 
66(2) of the Income-tax Act, the question as IramecI by f;h? 
Coixunissioner was jii question of fact pure and simple but 
an issue of law did properly arise upon the statement of facts, 
the Plig'h Court conkl itself frame and decide that issue of 
law.

Section 22(4) of the Income-tax Act does not mean rhat 
the Income-tax Officer should require' '̂Ctie production ol: ac
counts or documents which he does not think to be relevant 
at all. The w o rd /‘require’ ’ really means ‘require as a piece' 
of relevant evidence’ .

In making assessment for the year 1929-30 the Income- 
tax Officer required the assessee to produce his account books 
for the year 1925-26. The assessee said tliat thene were lost, 
but his statement was diabelieA'cd. The Income-tax Officer 
based his assessment on the entries in the, other books prr>*: 
duced by the assessee, and he did not, think that; there was' 
any conceoled income which could have been discovered I'rom 
the production of the books for 1925-26; but he stated that.
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1930__________ because the assessee had deliberately failed to produce these
In thb books the assessment was made under clause (4) of section 23.

“i r a  Gan*̂1  assessment should not be treated as one naade under
sAgAR. clause (4), but as one made under clause (3), of section 23,

There was a right of appeal in the case of clause (3), which 
was shut out in the case of clause (4).

Mr. U. S. BajjMi, for the Crown.
Messrs. G. Aganvala and Kartar Ntirain Agarwala, 

for the applicant.

M u k e e j i  and B e n n e t ,  JJ. :— Tliis is ;i I'eference 
by the Income-tax Coniniissioner nnder section 66(2) 
})f the Indian Income-tax Act made a.t tlie insta,n.ce of 
one Seth. Ganga-sagaT.

The facts leading" to tliis reference, briefly, are 
these. Seth Gangiisagar was directed to produce his 
hooks in respect of his income for the “ previous year” , 
which commenced in 'Diwali 1984 and went up to the 
DiwaU of 1985. He produced his account hooks, but 
failed to produce the account book of the year 1981. to 
1982. He also failed to produce the account hooks of 
a certain firm known as Jogiram Janki Prasad. The 
Income-tax Officer, Mr. Dhown, looked into the acconnts 
’Submitted, calculated the income, allowed certain deduc
tions, disallowed others and ultimately found thai; ihc 
total income which was taxable came to Es. 7,00,000 
arid odd. He calculated the income-ta.x and the super
tax and declared that the net amount came to 
Es. 1,96,933-12-0. Having said so, the learned officer 
made the following remark: “ The assessment is
wholly based on accounts, but is made under section 
23(4) of the Income-ta,x Act for the assessee’s failure 
to comply with all the terms of the notice under section. 
22(4), ill that the following accounts were deliberately 
withheld by the assessee, which according to general 
reputation the Eai Bahadur has got and which he could 
produce . . . ”



AKGA- 
SA C,AEl.

The asses«ee Setli Gangasagar thereupon filed a,i3 
application under section 27 of the Income-tax Act beforo in the 
the same learned officer. It was disallowed and then the 
assessee went up in appeal to the Assistant Gomiuis- 
sioner of Income-tax. The appeal was under section 
31 of the Income-tax Act. The appellate officer found 
that the assessee had reaUy got in his possession the 
account books of the year 1918 to 1982 and had deli
berately concealed them. As regards the other account 
hooks, lie came to the conclusion that they were not 
in the assessee’ s possession. Then he considered tlie 
question whether the account books of the year 1981 ta 
1982 were relevant to the enquiry or not. He remarked 
‘ ‘The third point raises the question whether the books 
of account for the year 1981 to 1982 could be relevant 
to the assessment for the year 1929-30. I  think thi''̂  
question is not very material. An Income-tax Officer 
acts Avithin his powers when he calls for the books of 
account of an assessee for three years prior to the year 
under assessment, which he is authorized to do under 
section 22(4) of the Income-tax Act.”

In the result, the appeal was dismissed. There
upon Seth Gangasagar made an application to the 
Income-tax Commissioner, as already stated, to state a 
case for the consideration oi the High Court. In the 
application the assessee said : “ The view of law taken
by the Income-tax QfBcer and the Assistant Commis
sioner of Income-tax that the assessment should be 
made under section 23, clause (4) of the Indian Incoine- 
tax Act is incorrect, among others, for the following 
reasons . . We take it that the point of law that'
Seth Gangasagar wanted to raise was whether,’ in the 
oircumstances of the case, the assessment should be 
deemed to have been properly made under section 23(4) 
or whether it should have been treated as having been 
made under section 28(3) of the same Act.

The Commissioner of Income-tax thought tfiat the 
petition of Seth Gangasagar did not̂  m  of
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law at all, and if any question did arise, it was the 
I n THE following, viz. : “ Whether the finding's of the Income- 

Seth GAmu- tax Of&cer and the Assistant Commissioner that the 
assessee could have produced the account books for the 
year 1981 to 1982, had he been so minded, were legally 
valid findings.’.’

The question as framed was a question of fact pare 
and simple and the High Court could not give any 
answer to such a question.

It has however been held in this Court in Shiva 
Prasad Gupta v. Commissioner of Income-tax (1), that 
when a case has been stated before the High Court by 
the Commissioner, the High Court can looR into the 
facts and re-settle the issues, as it were, and decide the 
issues of law that properly arose on the statement, 'î he 
fact therefore that the Commissioner of Income-tax 
misunderstood the petition made before him and failed 
to formulate the only point of lawv that arose on the 
petition and on the decision of the Assistant Commis
sioner of Income-tax, does not preclude this Court froiX; 
framing the issue of law that arose and deciding it.' As 
stated above, the issue of law that arose in this case 
is as follows: “ Whether in the circumstances of this
case, the Income-tax Officer was right in calling his 
assessment an assessment under section 23(4} of the 
Act or whether in law the assessment was one under 
section 23(3) of the Act, and whether in the latter case 
the assessee had a right of appeal in the regular way?”

Now we come to the facts of the case. It appears 
that Seth G-angasagar was in the habit of submitting a 
statement of his income. For some time tiie Income- 
tax Officer accepted his statement, but later Seth G-anga- 
sagar discontinued submitting the statement o f hi =5 
income. When he was required to state his income in 
a later year, he submitted a statement which was found 
to have been false, and it materially concealed hi?̂

(1) A .I.E ., 1929 AIL. 819.



income. He w.as prosecuted and convicted for conceal- 
ment of iiis income and he was assessed to the best of In the 
judgment by the then Incqme-tax Officer for the year both Gv 
1927-28. In that year, i.e., during the assessment for 
the year 19*27-28, a controversy arose as to whether the 
account books of the year 1981 to 1982 were in the 
possession o f the assessee or not. The assessee asserted 
that the books had been lost in transit between Bombay 
and lihurja, but his statement was not believed. This' 
statement formed the subject-matter of a criminal pro
secution, but no charge was framed and no conviction 
was obtained. In the following year, namely 1928-29, 
the assessee was again called upon to produce among 
other documents the account books for the year 1981 to 
1982. He re-asserted what he had stated before, that 
the books were not in his possession or power and that 
they had been lost. His statement was disbelieved, and 
for the second time, an assessment to the best of the 
Income-tax Officer’ s judgment was made. We are now 
concerned with the third year, namely 1929-30. In 
this year again, for the third time, the assessee has been 
asked to produce his account books of the year 1981 to 
1982. The Sambat year 1981 to 1982 would correspond 
to the English year 1925-26. The assessee again 
protested that his account books had been lost. This 
statement has again been disbelieved. The Income-tax 
Of&cer, as already stated, based his assessment on the 
actual entries in the other books produced by the assessee 
and made his assessment. He did not believe that there 
was any extra income on which the assessee should havê  
been assessed and that such income could have been 
discovered by the production of the books of the year 
1981 to 1982. W e  have already quoted from the order 
of the Income-tax Officer. He said that his assess
ment was wholly based on accounts. But he thought 
that because the assessee had failed to produce the books 
for the year 1981 to 1982 the assessment should be-
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treated as one under section 23(4) of tlie Income-tax
I n  t h e  ^4^ct.

MATTER OP

Tlie assessee’s contention is that the books which 
were not forthcoming, namely of the year 1981 to 1982, 
■were not required for the purposes of assessment an̂  ̂
he should not have been called upon to prodricc them 
and that, in any case, his statement that the books 
were lost should have been believed. W e are not in 
a position to say whether the books are actually in the 
possession of the assessee or whether they are lost, l)Ut 
ŵ e think that there is a good deal of strength in the 
contention that the books for the year 1981 to 1982 
were not “ required”  within the meaning of section 
22(4) of tlie Indian Income-tax Act, An Income-tax 
Officer is entitled to call for documents wdiich in his 
opinion would furnish nim with relevant material for 
assessment of tax. The sub-section (4) of section 32 
runs as follows; “ The Income-tax Officer may serve 
on any person upon whom a notice has been served* under 
sub-section (2), a notice requiring him . . . to produce 
. . . such accounts or documents as the Income-tax 
Officer may require.'' The word “ require”  rea.lly 
means require as a piece of relevant evidence. The 
ŵ 'ord “ require”  does not mean that the Income-tax 
Officer should ask for documents or account books 'v̂ llich 
he does not think to be relevant at all. We liave more 
than once pointed out the fact that the actual assessment 
w'as made on the account books which ŵ ere actualU 
produced before the Income-tax Officer. He did not sa}- 
in his order that he guessed that any profit had been 
concealed by putting away the account books of ihe 
year 1981 to 1982. For the purposes of assessment, 
therefore, the books of the year 1981 to 1982 were not 
"'required” . In the circumstances the question arises, 
wdiether the assessment is really under sub-section (4-), 
section 23 or it is really under section 23, sub-seciioii
(3),
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If we look to tlie principle on wliicli the two sub- 
sections of section 23 are based, Yv̂e shall at once see in the 
why the two rules are different. Where the Income-tax si:FVavNGA- 
Officer does not get proper material on which to find 
out the true income of an assessee, it is in the interest 
■of the State to guess the income of the assessee. Thv, 
assessee cannot complain that he has been over-taxed, 
if, owing to his own failure, the Income-tax Officer is 
not able to do justice towards him. It is the assessee 
who is in default and he has no right to complain. But 
where the proper materials are before the Income-tax 
Officer, he would utilise them and make an assessment 
under section 23(3), which assessment would he liable 
to be re-examined by the appellate officer. When an 
assessment is made by the Income-tax Officer more or 
less on matters which have been guessed out, there 
cannot be any proper appeal to an appellate court. The 
Income-tax Officer does very often possess extraneous 
information as to the income of a man and if he thinks 
til at the assessee’s proper income is at a certain figure, 
it is but right that his judgment should be final and 
til ere should be no appeal. There would be no sense 
in substituting the Income-tax Officer’s “ gliess”  by 
his superior officer’ s “ guess” . It is-on this principle 
that an appeal is shut out in the case of what has been 
called “ Best judgment assessment” . It is true that all 
these reasons are not to be found within the four corners 
i3f the Indian Inconie-ta,x Act, but one can easily see 
’the reason for the rule.

I f  we are right in thinkiiig that this is the principle 
•on which the two rules, namely sub-section (3) and 
-sub-section (4) of section 23, 'are framed, we can have 
no hesitation in coming to the Goncliision that the 
assessment made in this particular case should not have 
Tieen declared to have been an assessment under section 
■23 (4). It should have been treated as an assessment 
iuider section 23(3).
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This, therefore, is our answer to the qiiestiott 
In the which we have ourselves formulated.

MATTER OP -I ■ 1 T  1Seth ciAUGA- f;|2e applicant has succeeded entirely, we direct
that he shall get his costs from the Government. We' 
assess the fees payable to the learned Government 
Advocate at Es. 200. Let a copy of this judgment,, 
under the seal of the Court, be sent to the Commissioner- 
of Income-tax. The Goverirment Advocate is allowed a 
month’s time within whicli to file ii certificat('. of pn.y- 
ment to him.
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KEVISIONAL CRIMINA.L.
Before Mr. Justice Kefidall. 

m o  EMPEEOE v. BANSIDHAR and o th e r s .

ber, 8. Criminal ProcedurG Code, section  162— Bight of accused
copies of statem ents made by prosecution uritnesses before 
the fOlicG— Copies refused because the entries in police 
diary w ere only memoranda and, not full s ta tem en ts--  
Application not m entioning that purpose is to contradict.

It is only in the two cases mentioned in the Becond' 
proviso to section 162(1) of the Criminal ProcediiTe Code tliat 
the court can refuse to furnish the accused with copieB of 
the statements made by the prosecution witnesses to the- 
police. So, where the trial court refused to supi>ly such copies 
on the gromid that what was recorded in the police diaries 
were not full statements but only memoranda, it was held' 
that the court acted illegally in not following tlie mandatory 
provisions of the statute and this vitiated the })roceedin^(S. 
The object of the law was to enable the accused to contradict 
a witness in court by making use of a previous sta,tement of 
his, and it might be that the memoranda in the police diary 
were just as effective for that pur|;5ose as full statements wonLi 
be. It was, therefore, not possible to say that the acciised 
were not prejudiced.

The fact that the o.pplication for the copies mentioned' 
that they were needed for cross-examination and did not 
specifically mention the purpose of contradiction Sid noi? 
disentitle the accused to get the copies.

* Criminal Eeference No. 67G of 1930.


