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Before Sir Lal Gopal Mukerji, deting Chief Justice, and
My, Justice Nigmat-ullah
TATAN BARHEAI (Derexpast) ¢. RISHEN DEI
Lasz ( PLAINTIFF) ©

Nowemier

T Landlord and tenant—:Abadi land—Sahan darwaza or cou{‘f—
yard outside the house of a raiyat-—Raiyat’s right to build
on the sahan darwaza appurtenant Lo his house— License.
A raivat in a village abadi is not entitled to build as of right

and without the consent of the zamindar on land which he
hus been using as an outer sahan or cowrtyard appurtenant to
his house.

The question whether he has a right to build on any land
appertaining to his house and not enclosed within it is one
of fact to be determined on proof of the terms of the license,
by direct evidence or by inference from the conduct of the
parties and the use to which the land has been put.

Mr. Shiva Prasad Sinka, for the appellant.

Mr. L. M. Roy, for the respondent.

Muxerar, A. C. J.:—This second appeal raises an
important point of law, and there is nnfortunately no
case decided by a Bench of this Court which may be
directly to the point. The point raised is whether a
raiyat in a village abadi in this part of the country has
a right to construct a building on land which he was
using as an outer ‘‘sahan’’ appurtenant to his house.

The plaintiff, who is a zamindar, came with the
allegation that the defendant had constructed a building
without her consent, and sought the €jectment of the
tenant from the land and demolition of the building.
The learned Judge of the appellate court found that a
part of the building was old, that the rest was new and
that the new portion had been erected on what had
been the defendant’s saken or courtyard, outside the
house. On this finding he decreed the suit. Tn this
Court it has been contended that a raiyat is entitled to

* Second Appeal No, 168 of 1930, from a decrea of Jagan Nagh Singh,
Additional Subordinate Judge of Basti, dated the 19th of Decomber, 1929,
I?Odlf};glg a decree of Kt'shnn Chandra, Mms' of Baati, dated 'hs 22nd of
Juane, 1929,
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bnild on the open space whick be enjoys s & vrvapd
appurtenant to his house.

Before we examine such authoritics oL

the point, let us consider the situation from the legal
point of view. A raiyat holds either under a lease or
under a license. If there 1s a lease and if the lease Vo,
contains a term entitling the raiyat to build on any .07
land that may be in his posscssion, the terms have
to be proved. In this case no such lease has Dbeen
pleaded and no terms like those have been established.
In the absence of the lease we can regard a raiyat only
as a licensee, who has been allowed, with the implied
consent of the zamindar, to build on the zamindar’'s
land. This further implies that the license that was
granted to the raiyat was a permission to use the land
in his occupation in the way in which he has heen
allowed to use. In other words, where there is a house
existing on a portion of the land, it will be presumed
that he was allowed to build on that portion of the land;
and where the land is vacant, it will be presumed that
he was allowed to occupy that land as his courtyard,.
without any building thereon. I am not aware of any
third method of a raiyat in a village abadi holding
land.

If this be the right view of the position of the rawqt
he cannot certainly build on what was his outer sahan.

Coming to authorities, it has been held by a Bench
of this Court that a tenant can dig a well in his court-

vard; Mahadeo Rai v. Jan Muhammad (1).- This case
does not .establish the proposition for which the
appellant contends—that he can build on the land. A
well usually occupies a very small portion of land, and
further it is necessary for supply of the essential neces-
sity for life, water. The very existence of man depends
on a supply of water, and there cannot be any diffi-
culty in implying that the oontlact or license under

whlch the raiyat holds included the right to construct a
(1925) LLR., 47 1L, 541.
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well.  If a man has to live on a piece of land, he may
do all that is necessary for the purpose.

We have got a few other cases decided by single
Judges of this Court; but most of them may be dis-
tingnished. In one case, Padarath Tewari v. 2:‘3(.!2
Singh (1), it was found that a piece of land was being
used for making jaggery and there was already some
sort of shed over the place. It was presumed that the
fand had been given for the purpose for which it was
being used and that the tenant could build a house on
that land for the same purpose for which the land had
been used. This case is, in my opinion, distinguish-
able. The license was already there to use the land in
a particular way. There cannot exist any sugarcane
press and cattle trough or cattle shed without the
ramindar’s permission. That permission wmight he
taken, in a particular case, as implying further per-
mission to evect a more substantial building than a mere
thatch. In Ram Pratap Singh v. Lal Bahadur Singh
(2), which was again decided by a single Judge, the
headnote runs as follows: A raiyat in a village is
entitled to put the sahan of his house to such use as
suits his convenience, provided that by doing so he does
not, in any way, adversely affect the proprietary rights
of the zamindar.”” The qualifications quoted above,
under which a raiyat may construct a building on a,
portion of land occupied by him, are sufficient to show
that the raiyat has no right to do with the land what he
Pleases.  The constructions in this case were a stable,
a pigeon house and a cattle trough. Tf this case may
be. taken as going beyond the position which T have
taken under the general principles of law, I have to
respectfully dissent from this case. I can point onut
that in this country nobody can live in a house without
having some land in front of his house for the pur-
poses of using it as a sahan, We find that in cities

(1) (1815) 29 Indian Cases, 264. (2) (1927) 10Q Indian Cases, 597,



VOL. Lv] ALLATABAD SERISS 207

_people have to put their charpais or cots on the streets
in order to have g little breath of fresh air. If a 1‘%i37 :
be entitled, as a matter of right, to build wpon his sahan,
he would require a portion of land beyond this building
for use as a piece of open sahan, and he would natural-
Iy have to trespass on his zamindar’s land, unless he is
:able to get that land by the cobsent of the zamindar.
It is, therefore, to the interest of the zawindar to see
that the sahan land, which was granted to the raiyat for
use as open and vacant land is not utilised, permanently,
by being built upon. The third case that was cited
before us 1s that of Farhatullah v. Mohammad (1).
This is again a decision by a learned single Judge and
perhaps goes a little too far. I have already noticed
the case of Mahadeo Rai v. Jan Muhammad (2), where
it was held that a tenant was entitled to sink a well in
his courtyard.

Having regard to all the circumstances of the case I
am of opinion that the appellant was not entitled, as a
matter of right, and without the consent of the zamin-
dar, the plaintiff, to build on what was the raiyal’s
outer saian of his houge.

A question of limitation was also raised in the course
of hearing; but we could not allow it to be raised,
because sufficient material did not exist on the record.
The argument was that article 32 of the Limitation Act
applied; but to apply article 82 we have to find out
when the plaintiff became aware of the existence of the
perverted use of the land. As to that there was no
allegation and there was no finding. The defendant

has not shown that the plaintiff was aware of the con-

struction more than fwo years before the institution of
the suit. All that the plaintiff stated in the plaint was
the date of the construction, which need not necessarily

«coincide with the date of her knowledge of the factum,

«of construction,

In the result I would dismiss the appeal W1th costs.
(1) A.LR., 1030 AL, 59. (2) (1025) LL.R., 47 AlL, 541.
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NIAMAT-ULLAH, J.:—1 agree entively with what has
been said by my learned brother on the main issue
arising in the case. I would add a few remarks of my
own to emphasise the point whether as o general rule
a raivat in a village is entitled to make conslructions on
what is popularly called “‘sehan darwaza’”.

The land in question in this case 18 an open Space
Iving to the north of the defendant’s house. To the
east of that land is the defendant’s cattle shed. The
new construction is on the northern boundary of the
open space of land above referred to. The defendant
does not claim to be more than a raiyat, that is, a
licensee. There iz no cvidence of the terms of the
grant of license under which he became entitled to
construet his house or to occupy the land in front of his
house. We must, therefore, infer the conditions on
which he was allowed to occupy the site of his house
and the land in dispute from the conduct of the parties
and the use of the land. So far as the site of the house
is concerned, there can be no doubt that the license
extended to the defendant a right to build on any portion
of it. As regards the open space in front of his house,
the defendant has merely used it as a courtyard. The
fact that he has got a cattle shed to the east of it does
not give rise to the inference that the open space in
question is an integral part thereof. There is no
justification for the assumption that the courtyard was
not in the occupation of the defendant under a license
of a different character from that under which he con-
structed his residential house. Tt is at least possible
that the landlord allowed him to make constructions
on the site of his house and allowed the open space to be
merely used as a courtyard. The defendant may be
in occupation of the site of the house and of the sahan
under two different licenses. It is likewise possible
thas the license in, respect of the latter may be only
implied in the acquiescence of the landlord. Tf the"
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defendant claims a right to make consiin

courtyard, he must adduce cvidence to establish that

permission to build extended not only to the site of the

house but to the open space in question. The mere fact

that he is in possession of both does not justify the

mterence that seems to have been made in some of the . .
. Néamat-ullzh

reported cases to which my learned brother hay referred, 7.

namely, that lie is entitled to make construction on every

portion of the land which is in his occupation. 15 the

terms of the grant have to be inferred from the use

of the land in dispute, there 1s nothing in the circum-

stances of this case which can justify the inference that

the defendant iz entitled to constiuct on any portion of

the cowtyard in his possession. T am clearly of

opinion that no general rule can be laid down as regards

a riaya’s right to build on land, not within the enclosed

portion of the house which is generally called ‘‘safian

andaruni”’ , which may appertain to his residentisl

house. The question whether he has a right to build

on any land appertaining to his house is one of fact to

Le determined on proof of the terms of the license, by

direct evidence or by inference from the conduct of the

parties and the use to which the land has been put. For

tliese reasong I concur in the order dismissing the

apreal with costs.

Before Mr. Justice Niamat-ullah and Mr. Justice Bennet

KALLAN uND oTHERS (DEFENDANTS) v. MUHAMMAD .
NABI KHAN (PLAINTIFF) * November, 29
Limitation Act (IX of 1908), articles 142 and 144—Suit for
possession of immovable property based on title—Defendant
alleging ownership. but not proving any tziZe—Adverse pog-
session—Burden of proof on defendant.

Article 144 of the Limitation Aet, and not article 142
applicable when plaintiff sues for possession of immovable pro~
perty on the basis of title; and where the plaintiff proves hls

* Second Appoal No. 154 of 1931, from o décree of Pran Nath ' Ag ha, i

" Additional Subordinate Judge of Morada’oad, dated - the 30th . ‘of October,

1930, reversing mdecree of Kaustubha Nand Joshi, Munslf of Moradabad
dated the 14th of June, 1530,




