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932 of the amount for which the property had been ordered

Maswo Nare 10 be sold minus what had been received by the decree-

sarewma  Dolder before the expiry of the prescribed time.  We
Prassp  geeordingly dismiss the appeal with costs.

REVISTONAL CIVIL

Before Sir Shal Muhemmed Sulaiman, Chief Justice, wid

- Mr. Justice Igbal Ahmad
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gﬁz_o.bfl_lg_ Land Revenue Act (Local Ast TIT of 1901), scetions 40, 44—~

Application for mutalion by lessec 7(fyu,[,c(l——-Sz.z.bseqmml‘

suit by him wm revenue court for possession—Suil  main-

tainable—Suwit for declaration of tille in civil  court  not
wecessmy—Ju'risdz'clion——O{m’I and revenuc  courls—Aqgre

Tenancy Act (Local Act 111 of 1930), scetion 255-—DRevi-

sion—_tigh Cowrt can revise decree of Assistant Collector

although confirmed in appeal by District Judge.

Section 40 of the Land Revenue Act means that the order
of the Cdlector regarding the entry of names in the annual
vegister shall be final and shall not be c¢hallenged in any subse-
quent proceeding, but that it would not prevent the agerieved
party from establishing his right in a civil or revenue conrt
having jurisdiction. It follows that if a suit for estah’ighing
such right lies in a revenue court and not in o civil conrt, his
remedy would be to approach the revenne court, which would
not be bound by the previous order refusing mubation of
names. Similarly section 44 merely provides that all de s
sions under section 40 shall be hinding on all revenue counrts.
The binding character of the decision means that the vefusal
to enter his name in the annual register can no longer he
challenged by any revenue court.

So, where a lessee’s application for mutation was rejected cu
his failure fo produce any evidence, and then the lessee sued
his landlord for possession in the revenue court, it was held
that the pfaintiff was not chal lenging the correctuess of the
mutation order, it being admitted by him that he was ont of
possession; and the revenue court had jurisdiction to give him
a decree for possession notwithstanding the previous ovder,
wnder section 40 of the Land Rovenup Act, rejecting  his

*Civil Revision No. 130 of 193¢,
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application for mutatior of names. It wag not wecessary for
the plaintiff to go to the civil court for o declavation of title ~
before he could maintain a suit for possession in the revenue
court.

Held also, that the High Cowrt had jurisdiction to revise the
order of the Assistant Collector under section 253 of the Agra

Tenancy Act when he had failed to exercise jurisdiction, even.

though an appeal had been preferred to the District Judye
and dismissed by him.

Me. P. M. L. Varma, for the applicant.
Mr. S. N. Setk, for the opposite narty.

SQuramMan, C. J., and IoBan Ammap, J.:—This is
an application in revision from an order of an Assistant
Collector, an appeal from which has been dismissed by
the District Judge.

A preliminary objection is taken to the hearing of
this revision on the ground that the remedy lay by way
of revision to the Board of Revenue and not to the High
Court.  In our opinion this objection has no foree.
Under section 220 of the Agra Tenancy Act every smit
brought by a thekadar against his lessor, which is of
the same nature as any suit or application specified in the
fonrth schedule which may be brought by a tenant
against his landholder, shall be deemed to be included
in that schedule under the same serial number as such
similar suit. Section 99 provides the remedy for a
tenant who has been dispossessed. Section 212 provides
a remedy for a thekadar who has been dispossessed.  In
the fourth schedule at serial number 12 section 99 is
mentioned and an appeal is provided to the Commis-
sioner. By virtue of the provisions of section 220 a suit
under section 212 must be deemed to fall under the
same serial number. But it is clear that where a
guestion of jurisdiction has been decided in the first

court and is also in issue in appeal, the appeal lies to the

District Judge under section 242(3)(b). In the present

£ase a queg’mon of jurisdiction was raised and decided in
+the first Court and was raised in appeal, and in hct ﬂam
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appeal has been disposed of by the District Judge who

Remn e came to the same conclusion as the learned Assistans

¥
Drvi
PrAsAD

Collector.

We are therefore of opinion that this Court has juris-
diction to revise the order of the Assistant Collector
under section 253 of the Act if he has failed to exercise
jurisdiction, even though an appeal has been preferred
to the District Judge and dismissed by him: Sec
Gobardhan Das v. Dau Dayal (1). The revision lies as
section 252 is inapplicable to the case.

Tt appears that the applicant was holding a lease of a.
certain share in the village from the defendant previously.
On the expiry of that lease bis lease is said to have
heen renewed, but he did not obtain possession or he
was dispossessed. The applicant first applied to the
revenue court for the entry of his name in the annual
register. A dispute was raised by the defendant as
regards his possession and title, and the case went to
the Sub-Divisional Officer.  The present applicant
failed to produce any evidence whatsoever and his.
epplication was summarily dismissed. Tt cannot be
disputed that the order of the Collector dismissing the
application for mutation of names was under section 40
of the United Provinces Land Revenue Act.

The view taken by the courts below seems to be that
the order refusing to enter his name in the annual
register is binding on the revenue court and therefore 1t
is no longer open to the revenue court to give him a
decree for possession of the property. The learned
counsel for the respondent suggests that the proper
remedy for the plaintiff may be to go to the civil eourt
for a mere declaration,—because there he cannot get
possession—and then to come back to the revenue court
and sue for possession. This would obviously be a
tortuous course. In our opinion the effect of section 40
and section 44 of the Land Revenue Act has not heen.

(1) (1930) LL.R., 54 All, 573.
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properly appreciated. Section 40(1) provides for dis-

- putes regarding entries in annual registers and says
that they shall be decided on the basis of possession. Sub-
section (2) provides that if in the course of inquiry into
such a dispute the Collector is unable to satisfy himself
as to which party is in possession, he shall ascertain, by
certain summary inquiry, who is the person best entitled
to the property and shall pug such person in possession.
Then sub-section (3) says that no order as to possession
passed under this section shall debar any person from
establishing his right to the property in any civil or reve-
nue court having jurisdiction. Obviously the section
means that the order of the Collector regarding the entry
of names in the annual register shall be final and shall not
be challenged in any subsequent proceeding, but that
would not prevent the aggrieved party from establishing
his right in a civil or revenue court having jurisdiction.
It therefore follows that if a suit for establishing such
right lies in a revenue court and not in a civil court, hig
remedy would be to approach the revenue court, which
would not be bound by the previous order refusing muta-
tion of names. Similarly section 44 merely provides
that all decisions under section 40 shall be binding on all
revenue courts, The binding character of the decision
means that the refusal to enter his name in the annual
register can no longer be challenged by any revenue
court.

In the present case the plaintiff does not wish to
challenge the correctness of the mutation order.  Tndeed
he now accepts the position that he was not in posses-
sion and that the entry of his name was rightly refused.
The relief that he now claims is that he should be given
o decree for possession on the ground that he has been
dlspossessed by his Jandholder. We are cleatly of

opinion that a suit for recovery of possessmn againsi a .
landholder, when specifically provided for in the Agra ;
Tenancy Act and to entertain which the revenue court
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.
alone has exclusive jurisdiction, cannot be barred merely
on account of the fact that in the mutation proceedings
the court refused to recognize his position as a thekadar in
possession.

Section 212 of the Agra Tenancy Act gives a thekadar
who has been wrongfully cjected, or wronglully prevent-
ed from exercising any of his rights as a thekadar, the
right to sue for recovery of possession.  We are unable
to hold that such a suit is barred.

The effect of the view of the firse court that the suit is
barred and that the plaintiff’s remedy is only by way of
some sort of a declaratory suit in a c¢ivil court amounted
to a refusal to exercise jurisdiction. We accordingly
allow this application and setting aside thc order of the
Assistant Collector send the case back to that court with
directions to digpose of the same on the merits. The plain-
tiff applicant shall have the costs of this revision from the
defendant respondent. Costs in the revenue court will
abide the event.

MISCELLANEOUS CRIMINAT

Before Sir Shah Muhaninad Sulaimman, Chicf Justice
EMPEROR ». PRAGMADHO SINGH Anp orHuRs
Criminal Procedure Code, sections 366, 307, 424, 495—Crimi-

nal appeals decided by High (‘ourt—Judgments delivered in
open cowrt but not signed by Judge—Death of Judge before
signing judgments and certifying them to the court below,
Section 424 of the Criminal Procedure Code mukes the rules
contained in Chapter XXVT of the Code as to the judgments
of criminal courts of original jurisdiction applicable to the
Judgments of any appellate court other than a High Court,
It is therefore clear that section 367, which provides that the
written judgment should be dated and signed by the presiding
officer in open court, does not apply to a Fligh Court. There
is, therefore, no provision which requires that the TTigh Court,
after pronouncing a judgment in open court, should date and

sign the same. All that section 425 requires is that the ndg-
ment should be certified to {he conrt helow. -



