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R E V IS IO N A L  C R IM IN A L

■ Before Mr. Justice Pullan

EMPEEOE, V.  GUR.DIAIj and o t h e r s  *
1932

Indian Penal Code, section 424— Removal of croj ŝ attached ^
in execution of decree— Warrant of attachment executed 
after the date on which it loas returnahle-—Attachment in
valid and removal no offence— Civil Procedure Code, order 
XXI ,  rule 24(3).

The proAdsions of order X X I, rule 24(3.) of the Civil Pro
cedure Code are mandatory and where the process has a date 
fixed for its return under this rule it cannot be executed after 
that date. So, where property is attached after the date fixed 
for the return of the warrant of attachment. the property is 
not lawfully attached and the owner does not coimmdt an 
offence under section 424 of the Indian Penal Code by remov
ing the attached property from the possession of the cnstodian 
and taking it into his o^vn use.

Mr. K . D. Malaviya, for the applicants.

The Assistant Government Advocate (Dr, M- Wcdi- 
for the Crown.

P u l l a n , J, .---This is an application in revision of 
an order o f the Sessions Judge of Mainpiiri. The four 
applicants are cnltivators whose crop was attached 
in execution o f  a decree and they have been prosecuted 
under section 424 of the laidian Penal Code for remov
ing that crop frona the possession of the shalma. The 
main ground for revision of the order is that the war
rant o f  attachment was returnable on the 12th of April,.
1932, and the attachment was made on the 15th of 
April, 1932. The warrant, therefore, had no force on

’‘‘Criiriiixal Revision IsTo. 612 of 1932, from an order of Babii Ganga Prasarl 
Varma, Sessions .Jtidge of Mainpuri, dated the 6th of August, 1932.
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the date on which the attachment was made, and it is
empkboe argued on behalf of the j udgment-debtors that in these 
q-ordial circumstances they committed no offence when they re

moved the crop from the possession of the shaJma on the 
18th of April. The Sessions Judge would not consi
der this point, because in his opinion once the attach
ment had been made and no application was made by 
the j udgment-debtor s to challenge its legality, they 
could not lawfully remove the crop and they are, there
fore, guilty of an offence under section 424 of the Indian 
Penal Code in. that they dishonestly removed their own 
property. The provisions of order X X I, rule 24, are 
mandatory and clause (3) as applied to this High Court 
runs : ‘ 'In every such process a day shall be specified
on or before which it shall be executed and a day shall 
be specified on. or before which it shall be returned to the 
court.”  It appears to me that where the process has a' 
date fixed for its return under this section it cannot be 
executed after that date, and any person whose pro
perty is attached after the date fixed for the return of 
the process may, when charged with a criminal offence 
under section 424 of the Indian Penal Code, say that 
this property had never been lawfully removed from 
his possession and that therefore he can commit no 
offence by taking the property in his own use. This 
appears to be the view taken by the Calcutta High 
Court in the case o f Sheikh Nasur v. Emperor (1) and 
by the Madras . High Courfc in the case of King - 
Emperor v. Gopalasaniy (2). In the latter ruling it is 
pointed out that there is no presumption that a distraint 
made for arrears of rent is legally made, and if persons 
are charged with having dishonestly removed property 
to avoid it, the prosecution must prove that it was a 
legal distraint. In this case the prosecution has failed 
to prove that there was a legal distraint. Thus, in 
my opinion no offence under section 424 was com
mitted.

v{l) (1909) I.L.R., 37 Cal., l22. (2) (1902) I.L.R.V 25 Mad.,. 729.
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. A  second q u e s t io n  a r is e s  in th is  case o w ia g  to tlie 
fact that the shalina im m e d ia te ly  m a d e  OYer th e  pro
perty to the jiidgment-debtors for threshing, and it is 
at least questionable whether it can b e  held that on ce  
the property was made over to the judgment-debtors 
for threshing, it can be said to be no longer in their pos
session but in that of the slmJi.na. I f  the property is 
in their possession they could only be charged with 
refusing to return it, not with removing it, and such 
an offence is not contemplated by section 424 of the 
Indian Penal Code.

I accordingly allow this revision and set aside the 
conviction and sentence of all the applicants and direct 
that the fine, if paid, shall be returned to them. They 
need not surrender to their bail.
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A P P E L L A T E  C IV IL

Before Sir ShaJi Midiammad Siilamum, Chief Justice, and 
Mr. Justiee K i s e l i

SHIAM LAL (O b je c to e ) 'y. JASWANT SING-H and o th e r s  
(O pposite parties')*

Civil Procedure Code, order XXI ,  rule 9Q— Who can apply—  
“ Whose interests are affected hy the sale” — Not necessary 
that applicant must have interest in the property sold—  
Jnterest may be pecumaTy.

A decree directed that two items of property were to be 
sold first, and if the sale proceeds were insufficient to satisfy 
the decretal amount , then the third item of property was to'be 
sold. T h e ‘two items of property were sold, but they fetcJied 
only a small price, A mortgagee of the third property applied 
und'er order -XXI, rule 90 of the Civil Procedure Code for 
setting aside the sale on the ground of fraud. ' Held that the 
applicant was a person whose interests were affected by the 
sale, within the meaning of order X X I, rule 90, and so he had 
a locus standi to apply. Although he had no direct interest 
in the property which w'as sold, yet his interests would be

1932 :; 
October, 12

'̂First Apeal ISo. 194 of from, an order of Bam Saraa Dap,
Subocjinate Judge of Aligarh, dated the 15th of September, 193L


