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paying as therein mentioned, the plaintiff shall bhe
entitled to apply for a final decree” aad by which the
court, i.e., the trial court has been empowered under
sub-rule (2) of rule 4 to extend the time fixed for the
payment of the amount on good cause shown. .

The answer of the question is therefore 1o the
affirmative.
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The adult wembers of o Mitalshara joint family, includ-
ing the futher of a minor member, are not competent to give
on behadl of the minor express  or implied  consent to a
tiansferec of property of the joint funily being the ostensible
owner of it, o as to enable a purchaser from him to claim the
profection of section 44 of the Transfer of Property Act, 1882,

Deeree of the High Court reversed.

Arrrar (No. 125 of 1929) from a decree of
the High Court (May 14, 1928) reversing a decree of
thie Distriet Judge of Benares which affirmed a decree
of the Additional Subordinate Judge.

The appellants, and their (ather Paltu (pro forma
Respondent No. 7), brought a suit against- respondents
Nos. 1 to 6 to recever a house in Benares which had
formed part of the ancestral property of their Hindu
joint family. Paltu’s father, who died in 1919, had
transferred the house {o his son-in-law Phalgn, as the
plaintiffs alleged by a deed which was fictitions and
without consideration. The defendants were 1in
possession under a purchase in 1919 from Phalgu.
The appellants were hoth minors in 1919.

#Present : Lord  Bravespuraw, Tord Arxwy; and Sir  Laxcroon
SANDERSON. .
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The facts are more fully stated in the judgment
of the Judicial Committee; the terins of secetion 41 of
the Transfer of Property Act, 1852, also there appear.

The trial Judge made a decree for possession sib-
ject to the payment of Rs. 1,046 which the defendants
had paid to discharge a wortgage upen the house.

The defendants appealed to the District Court;
there was no appeal by the plaintiffs as to ghe
Rs 1,046. .

The District Judge dismissed the appeal. He
sffitmed the findings of the trial Judge that the house
was joint family property and that it had heen
alienated without ecnsideration by what he described
as & shom transaction and that Paltu had not consent-
ed to the deed of 1915. He held that ihe purchaser
had made no inquiries as to Phalgu’s title, and that
therefore section 41 of the Transfer of Property Act
was no protection to the defendants.

An appeal by the defendaunts to the High Court
was allowed. The learned Judges (Kenparn and
BexxgT, JJ.) held that Paltu was estopped by secticn
41 cf the Transfer of Property Act, 1882, from
maintaining the claim, and that the appellants were
equally estopped. They found that Paltu by not
taking steps to set aside the transfer of 1915 had
impliedly consented to Phalgu being the ostensible

owner. Further, that the finding of the District |

Judge as to the absence of inquiry by the purchaser
was made without proper consideration of the evi-
dence, that consequently under section 103 of the Code
of Civil Procedure it was not binding, and that uvon
the evidencs sufficient inquiry had been made.

1931. TFebruary 9, 10. Wallach, for the ap-
pellant: The decision of the High Court should be

reversed on the following grounds. First, because -

Paltn was not competent to give express or implied

consent on behalf of his minor sons to ostensible owner-

ship by Phalgu. Secondly, because the findings of
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the District Judge were binding upon the High Court
under the Code of Civil Procedure, sections 101, 102,
There was no ground for applying section 103, and
the finding of the Iligh Court was wrong upon the
evidence. As to the fivst ground. By section 11 of
the Contract Act o minor is incompetent {o contract,
and be is therefore hy section 7 of the Transfer of
Property Act net competent to transfer property or
to consent to 1t being transferred; further the
transfer not being for necessity was invalid. The
minors’ disability precludes their father, cven if
ouardian, from consenting on their behalf so as to
raise an estoppel under section 41: Dalibai v.
Gopibai (1), Dambar Singh v. Jawilri  Kunwar (2),
Abdullah Khan v. Musammat Bundi (3). The last
two decisions were by the High Court at Allahabad.
Turther, in Brij Narain v. Mangal Prasad (4) the
Board exhaustively considered the power of a father
to deal with the property of the joint family so as t
hind his son, and it was not suggested that the father
by his laches could hind his son in relation thereto.

Their Lordships desired that the first ground
should he argued for the respondents before proceed-
ing with the second.

Dube tor the respondents Nos. 1 to 6: Munni
Lal and, after his death, Paltu were managers of the
joint Hindu family. In that capacity, and as to
Paltu, as father, they were competent to consent to
the ostensible ownerghip sc as to bind the appellants
under section 4. The principle of that section
operated in India Defore the Act: Ramcoomar
Koondoo v. McQueen (5). In Luchmun Chunder
Geer v. Kalli Churn Singl, (6) the Board held sons
to be bound by representation of their deceased father

as to the ownership of property.

(s (1902)11; ., 26 Bom., 488. (2) (1907) T.IL.R., 29 AllL, 202,
((3) (1911) T.L.R., 34 AlL, 2 (4) (1928) T.T.R., 46 AlL, 05; L. T
() (1872) 11 Beng. LR. (P.C.), 46.  #1 L.A. 120,
) ( 197‘3) 19 W.R., (P.C.), 202,
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[Sir Lanceror SanpersoN: The family there
was governed by the Dayabhaga, and so the soms ook
by inheritance. ]

An undivided joint family is to be considered o
corporation, whose interest necessarily centres in the
manager :  Gansavant Bal Savant v. Narayan Dhond
Savant (1); the manager is therefore the proper person
to censent under section 41.  There is no decision of
the Board directly in point, but in Lingangowda v.
Busangowda (2) it was held that a decree against the
manager in that capacity is binding upon members
who are minors.

March, 10. The judgment of their Lordships was
delivered by S1r LANCELOT SANDERSON :—

This is an appeal by twe of the plaintiffs in the
suit, viz., Shankar and Ramnath against a decree of
the High Court of Judicature at Allahabad, dated the
14th of May, 1928, which reversed a decree of the
District Judge of Benares dated the 10th of Novem-
ber, 1925. The last mentioned decree had affirmed
a decree of the Additional Subordinate Judge cf
Benares dated the 6th of August, 1925.

Paltn, the seventh respondent and the first plain-
tiff in the suit, is the father of the plaintiffs appellarws.

Munnu Lal was the father of Paltu;Munnu Lal,
Paltu and the plaintiffs appellants were members of
a joint Hindu family governed by the Mitakshara
law, and the house, which was the subject-matter of
the suit, was part of the ancestral property of the said
joint famllV

The suit was instituted on the 8th of November
1924; at that time Ramnath was a minor, and sued
throus:h Shankar as his next friend.

The material facts are as follows :— :

On the 8th of May, 1915, Munnu Lal executad a

deed conveying the said house to his son-in-law,

(1) (1883) I.L.R., 7 Bom 167. (2\ (1927) L.L.R., 51 Bom., 47‘)“
. R. b4 1A, 122,
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Phalgu, with the ostensible object of paying off debts.
At the date of the above mentioned deed both the
plaintiffs appellants were minors.

Munnu Lal died in 1919, and after lig death
Phalgu exccuted and chtained the registration of a
deed of sale of the «aid house in favour of Musammat
Ganga Dei, the wife of Parsotam Misir. The
last-mentioned sale deed for which there was consi-
deration was dated the 9th of October, 1919.
Parsotam Misir and his wife were the defendants in
the suit. "

The first five respondents to this appeal are the
heirs and legal representatives of Parsolam, who died
after the instituiion of the suit, and the defendant
Musammat Ganga Det is the sixth respondent.

The suit was brought to recover possession of the
sald house, of which the plaintiffs appellants had teen
dispossessed in November. 1921, together with mesne

profits.

The Subordinate Judge made a decree in favour
of the plaintiffs for possession of the said houce
on condition that they should pay the sum of Rs. 1,048
to the defendants within six months of the decres.
The Subordinate Judge directed that, on payment of
the said amount, the plaintiffs chould get their costs
of the suit from the defendants. It appears that the
defendants had paid off a morigage on the said house
of Rs. 1,000 and Rs. 46 interest thereon, and the
learned Judge was of opinion that in equity the plain-
tiffs ought to pay the said sums to the defendants
before they could be allowed to obtain unencumhbered
possession of the said house. No question has been
raised in this appeal with regard to the condition
imposed by the Subordinate Judge and rightly so.
In substance it was justified. The defendants as
against the plaintiffs were entitled to stand in the
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s

shoes of the mortgagecs in respect of the incumbrance
upon the property which they had discharged out of
their own moneys.

The defendants appealed to the District Judge
against the above-mentioned decree and the plaintiffs
filed a crosschjcetion alleging that the Subordinate
Judge should have decread the plaintiffs’ suit without
the payment of any amount. The District Judge
dismissed both the appeal and the cross-objection with
2osts.

The beirs and legal representatives of Parsefam
Misir appealed from the District Judge to the High
Court, which allowed the appeal, set aside the decrees
of the District Judge and of the Subordinate Judge,
and dismissed the plaintiffs’ suit: the plaintiffs were
ordered to pay the costs in all ecurts.

The Subordinate Judge held that the deed of the
8th of May, 1915, executed by Munnu Lal was with-
out consideration, and without any legal or {family
necessity, and that really it was a sham transaction:
he held further that Paltu was not a consenting party
to the said deed.

These two findings were affirmed by the District
Judge. Consequently they were accepted by the High
Court, and this appeal must be decided on the assump-
tion that these two findings are correct.

The learned Judges of the High Court held that
Paltu was clearly barred by the provisions ¢f section

1)L
—— e
SHOANEAR
v.
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3R,

41 of the Transfer of Property Act (Act TV of 1882)

and that his sons, the plaintiffs appellants, also were
barred by that section. They based their decision on

the conclusicn that Phalgu was the ostensible owner:

of the house, that the defendants took reasonable care

to ascertain that Phalgu had power to make thé sale
dated the 9th of October, 1919, and that they acted

in good faith; that Paltu, who was in prison ab the
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3

WL time of the exccution of the deed, dated the Sth of -
smvkan - May, 1915, by his conduct after coming out of prison,
Davost and when he knew of the deed, consented to Phalgu
e being the ostensible owner.

They held further that the plaintifs appellants,
hen minors, had not such a separate interest rom
hat of the manager and the other adult members of
the joint family as would enable them fo avoid the
estoppel employed by the said section of the Transfer
of Property Act, and consequently that they were
estopped in common with the rest of the famaily.

t
1

The learned counsel who appeared for the respon-
dents Nos. 1 to 6 in this appeal, confined his argu-
ment to this point, and endeavcured to uphold the
High Court’s judgment by velying on the provisions
of section 41 of the Transfer of Property Act.

Their Tordships de not think it necessary to
consider or decide the question whether Paltu’s
conduct, after his release from prison, amounted to an
implied consent on his part to Phalgu being the
cstengible owner, for even if it did, such consent,
in. their Tordships’ opinion, in view of the facts of
this case, would not affect the rights of his minor sons,
viz., the plaintifis appellants. Their  Tordships,
however, must not be taken to affirm the finding of the
High Court in this respect.

Before considering the application of section 41
of the Transfer of Property Act to the case of the
plaintiffs appellants, it is desirable to refér to section
7 of the same Act: “Fvery person competent to
contract and entitled to transferable property, or
authorised to dispose of transferable preperty not his
own, iz competent to fransfer such property either
wholly or in part and either absolutely or conditionally,
in the circumstances, to the extent and in the manner,
allowed and preseribed by any law for the time being
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in force.”” It is to be noted that the power to transfer
described in the section is qualified by the concluding
words, viz., to the extent and in the manner allowed
and prescribed by any law for the time being in force.

Now Munnu Lal was the head of the joint Hindn
family which was governed by the Mitakshara law at
the time of the execution by him of the deed dated the
8th of May, 1915. His power under such law to
alienate the immovable ancestral property of the joint
family was limited, and he could not make any
alienation of the ancestral house, the subject-matter
of the suilt, unless he obhtained the consent of the other
members of the joint family, if they could give it, or
unless there was some established necessity to justify
the transaction.

In this case, neither of the two conditions was
fulfilled. The plaintiffs ‘zppelhntg were minors, and
they did not and could not give their consent, and
there was no established necessity for the transaction—
masmuch as it has heen decided that the deed was a
sham transaction. Consequently, no property passed
by the said deed to Phalgu. )

The question then arises whether the plaintiffs
appellants are prevented by the terms of section 41 of
the Transfer ¢f Property Act from recovering posses-
sion of the said house. The terms of the section are
as follows: ‘“Where, with the consent, express or
implied, of the persons interested in immovable pro-
perty, a person is the ostensible owner of such pro-
perty and transfers the same for consideration, the
transfer shall not be veidable on the ground that the
transferor was not authorized to make it; provided

that the transferee, after taking reasonable care to-

ascertain that the transferor had power to make the
transfer, has acted in gocd faith.” :

There is no doubt that the plaintiffs appellants

were persons interested in the said house within the
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meaning of the section, até the time of the said deed,
dated the 8th of May, 1915. The house was immov-
able ancestral property, and the family being governed
by Mitakshara law, cach of the plaintiffs appellants
acquired a proprietary interest in mch ancestral pro-
perty by his hirth.

There is no suggestion that they gave any express
consent to the trancaction or to Phalgn being treated
as the ostensible owner of the said house. Nor can any
such coneent be implied, for the plaintiffs appellants
were minors at the date ol the said deed of sale, and
at all material times. By reason of such minority,
they were not competent to enter into any contract, or
to authorize any contract with relation to the alienation
of the said immovable ancestral property.

The learned Judges of the High Court, however,
as already stated, thought that 1f the manager and the
adult members of the family consented to Phalgu being
the ostensible owner of the said house, the plaintiffs
appellants being then minors had mno such separate
interest “‘as would enable them to avoid the estoppel
employed by section 41.7

Their Lordships cannot accept that conclusion.
The proprietary interest of each of the plaintifis
appellants in the said joint ancestral house was acquir-
ed by birth, and was equal tox the proprietary interest
of the adult members of the joint family.

In their Lordships’ opinion, there is no reason
why full effect should not be given to the plain
language of secticn 41 of the Transfer of Property
Act, and if that be so, it is clear that Phalgu was not
the ostensible owner of the said ancestral family house
with the consent express or implied of the persons
interested in the said ancestral house, inasmuch as
the plaintiffs appellants, who had an interest in the
said house, did not and could not by rveason of the
disability of infancy give their consent.
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In their Lordships’ opinien, therefore, the plaiu-
tiffs appellants are nct prevented by the terms of
section 41 of the Transfer of Property Act from alleg-
ing that the deed of the Sth of May, 1915, was merely
a sham transaction and that Phalgu had no authority
to transfer the said house to the defendants.

In view of the above-mentioned conclusion, it is not
necessary far thetr Loldkhlps to consider the question
as to which the Courts in India arrived at different
conclusions, namely, whether the defendants took
reasonable care to ascertain that Phalgu had power to
make the sale and whether they acted in good faith.
For even if they did, section 41 of the Transfer of Pro-
perty Act will not avail them, inasmuch as Phalgu
was not the ostensible awner of the said house with the
consent express or implied of the plaintiffs appellants
who had an interest therein.

In view of the fact that Phalgu had no title in the
sald house which he could transfer to the defendants,
and inasmuch as the defendants were not pretected by
the provisions of section 41 of the Transfer of Pro-
perty Act, the defendants must be held to have obtained
no title to the said house.

Consequently, the decree of the Subordinate Judge
that the plaintiffs should recover possession of the said
house was correct, and inasmuch as no objection is
now raised to the condition, which the learned Judge
attached thereto, his decree should be restored.

Their Lordships therefore will humbly advise
His Majesty that the appeal should be allowed, the
decree of the High Court set aside, and the decree of
the Subordinate Judge dated the 6th of August, 1925,
and the decree of the District Judge, dated the 10t
of November, 1925, should ke restored. :

The respondents one to six must pay the plaintiffs
appellants’ costs in this appeal and in the High Court.

Solicitor for appellants: H. S. L. Polak.

Solicitors for respondents Nos. 110 6.: T. L. Wilson
£ Co.
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