
1930 paying as therein mentioned, the plainiitT shall be- 
Sat I'KAKASH entitled to apply for a final decree”  and by \\hich tiie 
Baual E,u court, i.e., the trial court has been empowered under 

sub-rule (2) of rule 4 to extend the time fixed for the 
payment of the amount on good cause shown.

The answer of the question is therefore in the 
affirmative.

290 THE INDIAN LAW REPORTS. [vO L . LIIl..

P R IV Y  COUNCIL.

/.f'.*' SPIAN'lvA.E AND ANOa,'H;î l! CPLATNTirFS) V. DiVOOJI MTSTB.
M r t S S o  07'iii<iRs ( D e f e n d a n t s ).

[Oil A,|)pe;,il i'l'oni tlio High Coiirt at Allahabad.]
Hindu, law— Joint fa?ni]y property—Minors—Alienation—  

Ab^encc of nec.csHt'H— Ostensible owner— Consent of 
persons iniercstcd— Purchaser from alicneG— Transfer of 
Property Ael {IV  of 188^), section 41.

TJie adult ineiiibej's of a M'itakshara joint family, includ
ing t!:ie fatlier of a iiiinor member, are uot competent to give 
cm bfliall' of (lie ininor ex[)re(̂ s oi' implied consenft to a 
ti'aiisj'eree of pi'operty of tlie family being the ostensible 
o\vnoi' of it, so as to i-Miable a pm'chaser from him to claim the 
pro'lect'oii of section 41 ol' the Transfer cf Pioperly Ael, 1882. 

Decree of the High Court revei' '̂ed.
A p p e a l (No. 1.25 of 1929) from a decree of 

the High Court (May 14, 192B) reversing a decree of 
tlic District Judge of BenareH wliich affirmed a decree 
«:f, the Additional Suboi'diiiate Judge.

The appellants, a,nd, their father Pa.ltu {pro forma 
Respondent No. 7), broiiglit a suit a,gainst'respondents 
Nos, 1 to i) to recover a house in Benares whicli had 
formed part of the ancestral property of their Hindu 
joint family. Paltu’s father, who died in 1919, had 
transferred the house to his son-in-law Phalgu, as the 
plaintiffs alleged by a deed which was fictitious a,nd 
witiiout consideration. The defendants \vere iU' 
possession under a purcbase in 1919 from Phalgu., 
The appellants were both minors in 1919.

*Pfesent: h o r i  BuNKSBiiTi.GH, L ord A t k in , and Sir L a n ce lo ®  
S a n derson .



Misjk*

The facts are more fully stated in tlie judgiiient 
of the Judicial Cc'mmittee; tiie terms of section 41 of sjiAXKAa 
tl)e Transfer of Property Act, 1882, also there appear. ,D,®o.n

The trial Judge made a decree for posses?ion snb- 
ject to the payment of Es. 1,046 which the defendants 
had paid to discharge a mortgage iipc-ii the house.

'I'he defendants appealed to the District Court; 
there was no appeal bv the plaintiffs as to the 
lis. 1,046.

The District Judge dismissed the appeal. He 
fi/firmed the findings of the trial Judge that the house 
was joint family property and that it had been 
alienated without ccnsideration by what he described 
as a shajn transaction and that Paltu had not consent
ed to the deed of 1915. He held that the purchaser 
had made no inquiries as to Phalgn’s title, and that 
therefore section 41 of the Transfer of Property kch 
was no protection to the defendants.

An appeal by the defendants to the High Court 
was allowed. The learned Judges (Kendall and 
Bennet, JJ.) held that Paltii was estopped by section 
41 of the Transfer of Property Act, 1882, from 
maintaining the claim, and that the appellants were 
equally estopped. They found that Paltu by not 
taking steps to set aside the transfer of 1915 had 
impliedly con?ented to Phalgu being the ostensible 
owner. Further, that the finding of the. District 
Judge as to the absence of inquiry by the purchaser 
was made without proper consideration of the evi
dence, that consequently under section 103 of the Code 
of Civil Procedure it was not binding, and that u d o ii 

the evidence sufficient inquiry had been made.
1931. Pebruary 9, 10. Wallacli, toî  

pellant: The decision of the High Court should be
reversed on the following grounds. First, beccuise 
Paltu was not competent to give express or implied 
consent on behalf of his minor sons to ostensible owner
ship by Phalgu. Secondly, because the findings o f
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Misiii.

the District Judge were b in r l in g  upon the Higii Court 
Shankae under the Code of Civil Procedure; sections 101, 102,
Dâoo,ti There was no groui],d for applying section 103, and

the finding of the Higli Court was wrong upon the 
evidence. As to the first ground. By section 11 of 
the Contract Act a minor is incompetent to contract, 
and he is therefore by section 7 of the Transfer of 
Property Act ivit competent to transfer property or 
to consent to it being transferred; further th© 
transfer not being for necessity was invalid. The 
minors’ disability precludes their father, even if 
guardian, from consenting on their lielialf so as tO' 
ra.ise ;in estoppel under section 41 : Dahhai v.
Gojrlhai (1), Dcmbar Singh v. Jwwitri Kunwar (2), 
Abdidlnh Khan v. Musammiaf Bundi (3). The last 
two decisions ŵ (',re by the High Court at Allahabad. 
Furtlier, in Brij Narain v. Mangal Prasad (4) the 
Board exhaustively considered the power of a father 
to deal -with the property of the joint family so as to 
bind his son, and it was not suggested that the father 
by his laches could bind his son in relation thereto.

Their Lordships desired that the first ground 
should be argued for the respondents before proceed
ing with the second.

D^ibe lor the respondents Nos. 1 to 6 : Munni
Lai and, after his death, Paltu were managers of the 
joint Hindu family. In that capacity, and as to 
Paltu, as father, they were competent to consent to 
the osi;ensible ownership so as to bind the appellants 
raider section 41. The pxinciple of that section 
•operated in India before the Act: Ramcoomaf
Eoondoo V. McQueen (5). In Luchmiin Ghuwler 
'■Geer v. Kalli Churn Singh (^) the Board held sons 
to be bound by representation of their deceased father 
as to the ownership of property.

(1) (1902) I .L .E ., 26 Eom,, 4S3. (2) (1907) T.L.R ., 29 All., 292.
((3) (1911) M A ll , 22. (4) (1<)23) I .L .R ., 46 A ll . 95; L . R.
.(5) (1872) 11 Beng-. L .E . (P.O.), 46. 51 L A . 129. '

(6) (1873) 19 W .R ., (R.C.), 292.

2 9 2  THE INDIAN LAW REPORTS. [vO L . LIII.



VOL. L iri.'l ALLAHABAD SEEIES. 293• j

V.
100

MisiR.

'Sir L ancelot Sandeeson : Tlie family there
was goYerned by the Dayabhaga, and so the sons took shaxkab 
by inheritance/ D a o o ji

An TmdiA-ided joint family is to be considered n 
corporation, whose interest necessarily centres in the 
manager ; Gansavant Bed Savant v. Narayan Dhond 
Savant (1); the manager is therefore the proper person 
to con?ent under section 41. There is no decisi<3n of 
the Board directly in point, but in Lmgcmgowda v. 
Basangoiuda (2) it was held that a decree against the 
manager in that capacity is binding upon members 
who are minors.

March, 10. The judgment of their Lordships was 
delivered by Sir L ancelot Sanderson

This is an appeal by two of the plaintiffs in the 
suit, viz., Shankar and Eamnath against a decree of 
the High Court of Judicature at Allahabad, dated the 
14th of May, 1928, which reversed a decree of the 
District Judge of Benares dated the 10th of Novem
ber, 1925. The last mentioned decree had affirmed 
a decree of the Additional Subordinate Judge cf 
Benares dated the 6th of August, 1925.

Paltu, the seventh respondent and the first plain- 
tiff in the suit, is the father of the plaintiffs appelkixcrs.

Munnu Lai was the father o f Paltu; Munnu Lai,
Paltu and the plaintiffs appellants were members of 
a. joint Hindu family governed by the Mitakshara 
law, and the house, which was the subject-matter of 
the suit, was part of the ancestral property of the said 
joint family.

The suit was inistituted on the 8th of November,
1924; at that time Bamnath was a minor, and sued 
through Shankar as his next friend.

The material facts are as follows :—
On the 8th of May, 1915, Munnu Lai executed a 

deed conveying the said house to his son-in-law,
(1) (1883) I.L.E., 7 Bom., '{67. (2V {1927) 51 Bom., 45i>;



_______  PlialgTi, with tile ostensible object of paying ofl debts.
iimmAii At tlie date of the above mentioned deed both tlie 
daooji plaintiffs appellants were minors.

Munnii Lai died in 1919, and after his death 
PhaJgu executed and cbtained the registration of a 
deed of sale of the said house in fsivour of Mosammat 
Ganga I3ei, the wife of Parsotam Misir. The 
last-mentioned sale deed for which there was consi
deration was dnted the 9th of October, 1919. 
Parsotam Misir a,nd his wife were the defendants in 
the suit.

The first five respondents to tliis appeal are the 
heirs and legal representatives of Parsotam, wlio died 
after the institution of the suit, and the defendant 
Musanimat Ganga Dei i-s the sixth respondent.

The suit was brought to recover possession of the 
said house, of which the plaintiffs appellants had teen 
dispossessed in Noveml)er. 1921, together with mesne 
profits.

Tlie Subordinate Judge made a decree in favour 
of the plaintiffs for possession of the said house 
on condition that they should pay the sum of Rs. 1,046 
to the defendants within six months of the decree. 
The Subordinate Judge directed that, on payment of 
the said amount, the plaintiffs should get their costs 
of the suit from the defendants. It appears that the 
defendants had paid, off a mortgage on the said house 
of Rs. 1,000 and Es. 46 interest thereon, and the 
learned Judge was of opinion that in equity the plain
tiffs ought to pay the said sums to the defendants 
before they could be allowed to obtain unencumbered 
possession of the said house. No question has been 
raised in this appeal with regard to the condition 
imposed by the Snbordinafe Judge and rightly so. 
In substance it was justified. The dolmdants as 
against the plaintiffs were entitled to stand in the
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.shoes of the mortgagees in respect of the incumbrance 
upon the property whic]i they had discharged out of Sha-nkar 
their own moueys. daT'oji

The defendants appealed to the District Judge 
against the above-mentioned decree and the plaint' f̂fs 
filed a cross-chjection alleging that the Subordinate 
Judge should haÂ e decreed the plaintiffs' suit without 
the payment of any aiiiomit. The District Judge 
•dismissed both the appeal and the cross-objection with 
costs.

The heirs and legal representatives of Parsotam 
Misir appealed from the District Judge to the High 
Court, whicli allowed the appeal, set aside the decrees 
o f the District Judge and of the Subordinate Judge, 
and dismissed the plaintiffs’ suit: the plaintiffs were 
ordered to pay the costs in all ccnrty.

The Subordinate Judge held that the deed of the 
8th of May, 1915, executed by Munnu Lai was with
out consideration, and without any legal or family 
necessity, and that really it was a sham transaction: 
he held furtlier that Paltu was not a consenting pajty, 
to the said deed.

These two findings were affirmed by the District 
Judge. Consequently they were accepted by the High 
Court, and this appeal must be decided, on the assump
tion that these two findings are correct.

The learned Judges of the High Court held that 
Paltu was clearly barred by the provisions of section 
41 of the Transfer of Property Act (Act IV  of 1882) 
and that his sons, the plaintiffs appellants, also were 
barred by that section. They based their decision on 
flie conclusicn that Phalgu was the ostensible owner 
of the house, that the defendants took reasonable care 
to ascertain that Phalgu had p<̂ wer to mafe the sale 
dated the 9th of October, 1919, and that they acted 
in good faith; that Paltii, who wns in prison at the
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time of the e x e c iiliio n  o f the d e e d , dated tlie 8th o f 
Shankar Maj; 1015, by liis coiid'Lict after coming out o f  prison, 
baooji and when lie knew of the deed, consented to Phalgii 

being the ostensible owner.
They held further that the plaintiffs appelhints, 

tlieii n:]inors, had not such a separate interest from 
t li iit  of the niana-ger and the other adnlt members of 
tlie joint faiiiily as would enable them tO' avoid tBe 
estoppel employed by tlie said section of the Transfer 
of Property Act, and consequently that they were 
estopped in coirimon with the rest of the family.

Tlie learned counsel who appeared for the respon
dents Nos. 1 to 6 in this appeal, confined his argu
ment to this point, and endeavoured to uphold the 
High Court’ s judgment by relying on the provisions 
of section 41 of the Transfer of Property Act.

Their Lordships do' not think it necessary to 
consider or decide the question whetlier Paltu’s 
conduct, after his release from prison, amounted to an 
implied consent oti his part to Phalgii being the 
cistensilvle owner, for even if  it did, such consent, 
ill their Ixjrdships’ 0 ))inion, in view of the facts of 
this case, wonld not affect the rights of his minor sons  ̂
viz., the plaintiffs appellants. Their Lordships, 
however, must not he taken to affirm the finding of the 
High Court in this respect.

Before considering the a,pplication of section 41 
of the Transfer of Property Act to the case of the 
plaintiffs a,ppellants; it is desirable to reftk’ to section 
7 of the same A c t : ' ‘Every person competent to 
contract aud entitled to transferable property, or 
authorised to dispose of transferable property not his 
own, is; competent to transfer such property either 
wholly or in part and either absoliitely or conditionally, 
in the circnmstances, to the extent and in the manner, 
allowed and prescribed by any low for the time being
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in force. ‘ ' It is to be noted that tlie power to transfer 
described in the section is qualified by the conchiding Shankab
words, viz., to the extent and in the manner allowed baooji
and prescribed any law for the time being in force.

Now Munrni Lai was the head of the joint Hindu 
family which was governed by the Mitakshara law at 
the time of the execution by him of the deed dated the 
8th o f May, 1915. His power under such law to 
alienate the immovable ancestral property o f the joint 
family was limited, and he could not make any 
alienation of the ancestral house, the subject-matter 
o f  the suit, unless he obtained the consen,t of the other 
members of the joint family, if they could give it, or 
unless there was some established necessity to justify 
the transaction.

In  this case, neither o f the two conditions was 
fulfilled. The plaintiffs appellants were minors, and 
they did not and could not give their consent, and 
there vfas no estabhshed necessity for the transaction—  
inasmuch as it has been decided that the deed was a 
sham transaction. Consequently, no property passed 
by the said deed to Phalgu.

The question then arises whether the plaintiffs 
appellants are prevented by the terms of section 41 o f  
the Transfer of Property Act from recovering posses
sion of the said house. The terms of the section are 
as follows: ‘ 'Where, with the consent, express or 
implied, of the persons interested in immovable pro
perty, a person is the ostensible owner of such pro
perty and transfers the same for consideration, the 
transfer shall not be voidable on the ground that the 
transferor was not authorized to make it; provided 
that the transferee, after taking reasonable care to 
ascertain that the transferor had power to make the 
transfer, has acted in good faith. ’ ’

There is no doubt that the plaintifis appellgtnts 
were persons interested in the said house within the
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_______ meaning o f the section, at the time of the said deed,
Sha-jkab dated the 8th of May, 1915. The house was hnmov-
Daooji able aiicestral property, and tiie family being goYerned

by Mitakshara law, each of the plaintiffs appellants 
acquired a proprietary interest in such ancestral pro
perty by his birth.

There is no suggestion that they gave any express 
consent to the transaction cr to Phalgu being treated 
as the ostensible owner of the said house. Nor can any 
such consent be implied, for the phiintiffs appelLants 
were minors a,t the date ot the said deed of sale, and 
at all material times. By reason o f such minority^ 
they were not competent tc enter into anj  ̂ contract, or 
to authorize any contract with relation to the alienation 
•of the said immovable ancestral property.

The learned Judges of tlie Higli Court, however, 
as already stated, thought that if  the manager and the 
.adult members of the family consented to Phalgu being 
the ostensible owner of the said house, the plaintiffs 
appellants being then minors liad no such separate 
interest ‘ ‘as would enable them to- avoid the estoppel 
employed by section 41.’ '

Tlieir Lordships cannot accept that conclusion. 
The proprietary interest o f each of the plaintift'a 
•appellants in the said joint a,neestral house was acquir- 
•ed by birth, and was equal to the proprietary interest 
of the adult members of the joint family.

In their Lordships’ opinion, there is no reason 
why full eff('ct should not be given to the plain 
language of secticn 41 of the Transfer o f Property 
Act, and if that be so, it is clear that Phalgu was not 
tlie ostensible owner of the said ancestral family house 
with the consent express or implied of the persons 
interested in the said ancestral house, inasmuch as 
the plaintiffs appellants  ̂ who had an interest in Îie 
said house, did not and could not by reason of the 
disability of infancy give their consent.



In their Lordships’ opinion, therefore, the plain- __
tiifs appellants are net prevented by the terms of !̂ha%-kab 
section 41 of the Transfer of Property Act from alleg- Daooji
ing that the deed of the 8th of May, 1915, was merely 
a sham transaction and tliat Phalgu had no authority 
to transfer the said house to the defendants.

In view of the above-mentioned conclusion, it is not 
necessary for their Lordships to consider the questicii 
as to which the Courts in India arrived at different 
conclusions, namely, whether the defendants took 
reasonable care to ascertain that Phalgu had power to 
make the sale and whether they acted in good faith.
For even if they did, section 41 of the Transfer of Pro
perty Act will not avail them, inasninch as Phalgu 
was not tlie ostensible owner of the said house with the 
consent express or implied of the plaintiffs appellants 
who had an interest therein.

In view of the fact that Phalgu had no title in the 
said house which he could transfer to the defendants, 
and inasmuch as the defendants were not protected by 
the provisions of section 41 of the Transfer of Pro
perty Act, the defendants must be held to have obtained 
110 title to the said ho*use.

Consequently, the decree of the Subordinate Judge 
that the plaintiffs should recover possession of the said 
house was correct, and inasmuch as no< objection is 
BOW raised to the condition, which the learned Judge 
■attached thereto, his decree should be restored.

Their Lordships therefore will humbly advise 
His Majesty that the appeal should be allcwed, the 
decree of the High Court set aside, and the decTee of 
the Subordinate Judge dated the 6th of August, 1925, 
and the decree of the Bistiict Judge, dated the 1.0th 
o f N’ovember, 1925, should be restored.

The respondents one to six milst pay the plaintiffs 
appellants’ costs in this appeal and in the High Court.

Sohcitor for appeUants  ̂ S. S .
Solicitors for respondents Nos. 1 to 6 : T. L. Wiis<m
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