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Before Mr. Justice Banerji, Mr. Justice Kendall and
My, Justice King.

SAT PRAKASH sxXD sNOTHER (APPLICANTS) v. BAHAL RAI
AND ANOTHER (OPPOSITE PARTIES).F

Civil  Procedure Code, order XXXIV, rules 4 and 5—
Preliminary decree jor sale on a mortgage—Appeal there-
from—First court passing final decree for sale before
disposal of appeal—Jurisdiction.

Where a preliminasy decree for sale on a mortgage has
been passed by the trial court, and an appeal therefrom has
been preferred and is pending, the trial court has jurisdiction
to prepare and pass a final decree for sale notwithstanding
the pendency of the appeal.

The snit does not come to an end when the court passes
a preliminary decree, and the passing of the final decree is a
further proceeding in that very suit.

The provisions of order XXXTIV, rule 4, sub-rules (1) and
(2) and rule 5, sub-rule (3), of the Civil Procedure Code, as
amended by {cl No. XXI nf 1929, clearly indicate that the
court which passed the preliminary decree is bound by these
rules to proceed to pass a final decree, and it is not precluded
from doing so by reason of an appeal from the pxehmmny
decree.

Jajadhar Singh v. Kishan Jiwan Lal 1), Jowad Hussain

v. Gendan Singh (2) and Fitzholmes v, Bank of Upper India
{8), distinguished. Khair-un-nissa Bibi v. Oudh Commercial
Bank (4), approved. Lalman v. Shiam Singh (5), overruled.
Anmol Singh v. Hari Shankaer (6), referred to.

Mr. Panna Lal, for the applicants.

Messrs. P. L. Banerji and K. C. Mital, for the

opposite parties.

Banerir, KExparL and Kixa, JJ. .~ The queqtmn

that has heen referred to this Bench for decision is
as follows: 1In a mortgage suit, where a preliminary

decree has been passed by the trial court and an appeal -
has been preferled can 2 final decree be prepaz‘ed bv- .

*Application in First Appeal No 1071-of 1930.
(1) (1917) LI.R., 39 All,, 64l. @) (1926) LL.R.; 6 Pat., 24,

(8) (1926) I.L.R., 8 Lah., 253. (4) (1929) I.I.R., 51 AI[ 640.
{5) (1925) 94 A.L.J., 288, (6) (1930) I.L.R.. 52 All., 910, .
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the trial court ai the end of the period allowed for Paya"
ment of the mortgage debt or not?

An application under order XLI, rule 5 Cf the
Code of Civil Procedure was presented by Mr. Panna
Lal in First Appeal No. 101 of 1930, praying that the
preparation of the final decree in a suit between Sat
Parkash and another versus Bahal Rai and another be
stayed till the decision of the appeal. The applica-
tion’ was opposed, and during the hearing of the ap-
plication it was submitted by Mr. Panna Lal that by
reason of an appeal against the original preliminary
decree having been preferred, the conrt that passed
the preliminary decree ceased to have jurisdiction to
pass the final decree. It is upon that objection being
raised that the present reference was made to this
Bench.

Mr. Panna Lal appearing for the petitioner has
urged before us that under the provisions of the Cede
of Civil Procedure, no preliminary decree for sale on
foot of a mertgage can be made final when an appeal
has been prefcrred against that preliminary decree.
Tn making this submissicn he bas referred us to the
definition of a decree in section 2 of the Code of Civil
Procedure,  Section 2 defines a “‘decree’’ as follows :
“Decree means the formal expression of an adjudica-
tion which, so far as regards the court expressing it,
conclusively determines the rights of the parties with
regard to all or any of the matters in controversy in
the suit, and may be either preliminary or final.”” In
the explanation to the section it is stated that ““a decree

is preliminary when further proceedings have to be

taken before the suit can be completely disposed of.”’
Mr. Panna Lal urges that the preliminary decree
in a suit for sale necessarily becomes inconclusive when
an appeal is filed against that decree. Tt is difficult to
accept that contention, because the definition of decree
contains the words “‘so far as regards the court expres-
sing it.”” The preliminary decree is conclusive as
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regards the court that passed it and is only subject 10 o5
" alteration by the appellate court when an appeal is S 7——
preferred against it. v

The learned advocate in support of his contention B R
that the jurisdiction of the court which passed the
preliminary decree ceases, has referred us to the case
of Lalwman v. Shiam Singl (1). His contention is that
it was held by a Full Bench of this Court in the case
of Gajadhar Singh v. Kishan Jiwan Lal (2) that one
and only one final decree can be passed in a suit for
sale on a mortgage. He states that in the cases of
Jowad Hussain v. Gendan Singh (3) and Fitzholmes v.
Bank of Upper India (4) the view taken by the Full
Bench has been approved of by their Lordships of the
Privy Council.

The learned advocate for the respondent rehes on
the case of Khair-un-nissa Bibi v. Oudh Commercial
Bank (5). Before we decide the point raised by Mr.
Panna Lal, it 1s necessary to refer to the provisions
of order XXXIV of the Code of Civil Procedure as it
now stands after amendment by Act No. XXT of 1929.
Rule 4 guh-rule (1) is as follows: ““In a suit for sale,
it the plaintiff succeeds, the court shall pass a
preliminary decree to the effect mentioned in clanses
(@), (B), (¢), (i) of sub-rule (1) of rule 2, and further
dirvecting that, in default of the defendant paying as
therein mentioned, the plaintiff shall be entitled to
apply for a final decree directing that the mortgaged
property or a sufficient part thereof be sold, and the
proceeds of the sale-(after deducticn therefrom of the
expenses of the sale) be paid into court and applied
in payment of what has been found or declared under
or by the preliminary decree as due to the plaintiff,
together with such ameunt as may have heen adjudged :
due in respect of subsequent costs, charges, expenses -
and interest, and the balance, if any, be pald to the

(1) (1928) 94 AT.J., 288 @) (1917 LI.R., 89 AlL, 6il.
(3) (1926) LLR.., 6 Pat., (4) (1928) TL.R.;8 Lah., 25?
(5) (1929) LR, 51 All, 640
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1980 defeudcmt or other persons entitled to receive the
S Tormaen Same.””  Sub-rule (2) is as follows:  *“The court may,
on good cause shown and upon terms to be fixed by the
court, from time to time, at any time pefore a final
decree for sale is passed, extend the iime fixed for the
payment of the amount found or declared due under sub-
rule (1) or of the amount adjudged due in respect of
subsequent costs, charges, expenses and inferest.”’
Sub-rule 5(8) is as {ollows: “°\Where pavment
in accordance with sub-rule (1) has not been
made, the court shall, on application made by the
plaintiff in this behalf, pass a final decree directing
that the mortgaged property or a sufficient part thereof
be sold, and that the proceeds of the sale be dealt with
in the manner provided in sub-rule (1) of rule 47,

s
Bamarn, Rar.

In the absence of any ruling it is clerr to us that the
court which passed the preliminary decree was bound
by these rules to proceed to pass a final decree under the
provisions of rule 5, sub-rule (8). We have to examine
therefore whether in view of the rulings referved fo us we
should hold that the court that passed the preliminary
-decree was precluded by reason of an appeal from passing
the final decree. Whatever may have been the yiew
before the amendment of order AXXIV by Ack
XXI of 1929, it is clear that under sub-rule (2) of rule 4,
the court that passed the preliminary decree could on
good cause being shown postpone the date fixed bv the
court from time to time, before the plaintiff could be
entitled to ask for a final decree under the third sub-rule
of rule 5. The provision of sub-rule (2) of rule 4 appears-
to us to have taken info consideration any practical diffi-
culty that may arise in passing the final decree and enables
the court that passed the preliminary decree o extend the
time for payment. Had it been the intention of the
Legislature to take away the jurisdiction of the court
which passed the preliminary decree, we have no doubt
that 1t would have prov1ded that no final decree should
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be passed if an appeal against the prelininary decree has
been filed. There can be no guestion that the suit does
not come to an end when the court passes & preliminary
decree, and the passing of the final dectee 1s a [urther pro-
ceeding in that very suit; see the case of Aniol Singh
v. Hari Shankar (1).

We have now to examine the rulings referred o by
Mr. Panne Lal.

Tt has been contended by Mr. Panna Lal that in the
case of Gajadhar Singh v. Kishan Jiwan Lal (2) it has
been laid down that there can be only one final decree iz a
suit for sale on a mortgage. The facts of that case are thaf
on the 16th of May, 1911, the plaintiff obtained a preli-
minary decree for sale. Six months’ fime was allowed
- to the judgment-debtor to pay up the decretal amount.
That decree was appealed against and on the appeal being
dismissed, a-second appeal was filed in this Court, which
was also dismissed. It was after the dismissal of the
second appeal that the plaintiff Gajadkar Singh applied
for a final decree to be passed in his favour. The defen-
dant raised the plea that the plamtiff’s application was
barred by limitation as having been filed bevond time,
i.e. more than three years from the daie when the time
for payment fixed by the court of first instance had
expired. It is clear to us that the point which was

before the Full Bench was whether the application by

Gajadhar Singh was barred by time on the date when it
was made and further whether on that date Gajadhar
Singh could have applied for a final decres on the preli-
minary decree passed by the court of first instance, or
whether Gajadhar Singh had to apply for a final decree
on the decree passed by the High Court in appeal. Their

185v
Sar PRARASE
@

Bamar Rax,

Lordships held that where the High Court has decided
an appeal against a preliminary decree for sale it is the

decree of the High Court which must be deemed to be
the preliminary decree that may be made final under
order XXXTIV, rule 5 of the Code of Civil Procedure.

(1) (1930) I.L.R., 53 All,, 910. -~ (9) (1917) ILL.R, 39 All., 641,
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There was no question before this Court about any final

G Pamnem decree being passed in pursuance of the preliminary

9.
Bamar Barn.

decree for sale which had been passed by the court of
first instance, and we are of opinion that the expressicn
“It is impossible to hold that there can be more final
decrees than one in a suit for sale upon a mortgage”
must mean that on the date when Gajadhar Singh pre-
sented his application praying for the final decree to he
passed, there could not be more than one final decree,
and as the preliminary decree of the irial court was
superseded by the decree passed in appeal, the trial court
could not possibly have made final the original prelimi-
nary decree which had ceased to exist.

The case referred to above was quoted with approval
by their TLordships of the Privy Council in the case of
Jowad Hussain v. Gendan Singh (1). In that case also
the application for the final decree was presented to the
court after the preliminary decree had ceased to exist by
reason of an appellate preliminary decree superseding it
The question before their Lordships was whether on the
date when the plaintiff applied for the preliminary decree
to be made final the plaintift’s right to apply for a final
decree had ceased by reason of the application being barred
by time. There was mno final decree vpasved by
the court of first instance in that case, nor could the
court of first instance pass a final decree when its preli-
minary decree had been superseded by the preliminary
decree passed by the High Court.

In the case of Fitzholmes v. Bank of Upper India
(2), which follows the case of Jowad Hussain v. Gendan
Singh (1), the point it made further clear, as we find that
in that case further time was granted by the appeliate
court when it confirmed the preliminary decree passed
by the court of first instance. The plaintiff applied for
the preliminary decree passed by the court to he made
final, and as six months had not expired since the decree

(1) (1926) TLLR., 6 Pat, 24. - () (1926) IL.R., 8 Tah., 253.
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of the High Court, the defendant wrged that ne final
decree could be prepared and the Iigh Court accepted
that contention. Their Lordships of the vy Councii
held that if the preliminary mortgage decree passed by
the first court is superseded by the preliminary mortgage
decree passed by the appellate court, it is the decree of
the appellate court that can be made final.

We have already stated that the preparation of the
final decree was a continuation of the proceedings after
the preliminary decree. A reference to order XLI,
rule 5 of the Code makes it clear that an appeal does
not operate as a stay of proceedings under a decree or
order appealed from. The proceedings relating to the
passing of a final decree in a mortgage suit must be held
to be included in the words ‘‘proceedings under a Jecree ™’
If the Legislature intended to oust the jurisdiction of
the trial court as soon as an appeal was filed against the
preliminary decree, it would not have been necessary to
provide for ‘‘stay of proceedings’” by rule & of order XTI
which specifically lays down that, merely by reason of
an appeal, further proceedings are not to be stayed. Hence
we cannot accept the contention of Mr. Panna Lal that
the trial court ceases to have jurisdiction to proceed with

the case simply on the ground that an appea! had been
filed.

The correctness of the decision in Lalman v Shiam
Singh (1) has already been doubted by a Bench of this
Court in Khair-un-nissa Bibi v. Oudh Commercial Bank

1929

Sar PrARasE
v,
Bagan Rai,

(2), and in our opinion the former decision should not be

accepted as a correct statement of the Taw.

We think that our view is confirmed by the recent

. amendment of the Code of Civil Procedurs by Act XXI
of 1929, by which a provision has been inserted in rule 4

of order XXXIV of the Code of Civil Precedure to the

effect that the court in passing a preliminary decree
shall “‘further direct that, in default of the defendant

(1) (1926) 24 AT, 288 @) (1929) LLR., 51 All.. 640,
23 4m
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paying as therein mentioned, the plaintiff shall bhe
entitled to apply for a final decree” aad by which the
court, i.e., the trial court has been empowered under
sub-rule (2) of rule 4 to extend the time fixed for the
payment of the amount on good cause shown. .

The answer of the question is therefore 1o the
affirmative.

PRIVY COUNCIL.

SHANKAR anp avorarr (Pramnrmers) o, DAOOJI MISTE
AND 0THERS (DBEFRNDANTS).

[On Appeal {rom the High Court at Allahabad.]
Hindu lwe—Joint  fanily  property—DMinors—Alicnation—

dAbsence of  neecssity—Ostensible  owner—Consent  of

persons inderested—DPurchaser from alienec—Transfer of

Property del (TV of 1882), section 41,

The adult wembers of o Mitalshara joint family, includ-
ing the futher of a minor member, are not competent to give
on behadl of the minor express  or implied  consent to a
tiansferec of property of the joint funily being the ostensible
owner of it, o as to enable a purchaser from him to claim the
profection of section 44 of the Transfer of Property Act, 1882,

Deeree of the High Court reversed.

Arrrar (No. 125 of 1929) from a decree of
the High Court (May 14, 1928) reversing a decree of
thie Distriet Judge of Benares which affirmed a decree
of the Additional Subordinate Judge.

The appellants, and their (ather Paltu (pro forma
Respondent No. 7), brought a suit against- respondents
Nos. 1 to 6 to recever a house in Benares which had
formed part of the ancestral property of their Hindu
joint family. Paltu’s father, who died in 1919, had
transferred the house {o his son-in-law Phalgn, as the
plaintiffs alleged by a deed which was fictitions and
without consideration. The defendants were 1in
possession under a purchase in 1919 from Phalgu.
The appellants were hoth minors in 1919.

#Present : Lord  Bravespuraw, Tord Arxwy; and Sir  Laxcroon
SANDERSON. .



