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Their Lordships will humbly advise His Majesty thot 1983
the appeal should be allowed, that the decree of the Kurawam
High Court, dated the 25th of May, 1925, should he gt 7"
aside, that the decree of the Subordinate Judge, dated Drarss

. Pramasy
the 21st of May, 1925, should be varied by inserting the =
words “‘or of her husband’’ after the words “‘adopted
son of the plaintiff” and should otherwise be affirmed,
and that the appellant should have the costs of this
appeal and her costs in the High Court.

Solicitors for appellant : Douglas Gramt and Dold.
Bohicitor for respoudent: 1. S. Nekra.
SAHU AR PRASAD anDp oTHERS (DEFENDANTS' 2.
FAZAL AIMAD (PLAINTIFF) AND QTHERS J. O
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[On appeal from the High Court at Allaliabad ] Janyary, 13

Muhammadan  low—Wakf—Construction of  wakframa—
Whether interest in property dedicated—Intention—Transfer
of Property Act (IV of 1882), scction 8.

On August 29, 1912, a Sunnt Muhammadan, who died a
few days later, executed a deed by which he purported to sell
two villages to his mother for Rs.2 lakhs; the deed stated
that she had paid Rs.10,000 and that she was to apply the
balance of the price to charitable purposes. By a wakfnama,
executed by the vendee on June 23, 1913, she stated the
terms of the sale and declared that she therefore made a wakf
of the villages, subject to a <charge in her favour for
Rs.25,000, being the Rs.10,000 paid and Rs.15,000 alveady
spent, and she appointed as mutwallis herself and, after her
death, the respondents. A decree made in 1917 declared
that the sale was invalid, and that the villages were divisible
among the heirs of the vendor, his mother being entitled to a
one-third share, She sold that share to the appellants.
After her death one of the mntwallis claimed that the one-
third share was wakf property snd the sale invalid. '

"Held, that the claim failed hecause looking at the transac-
tion as a whole the mtenmon of the WaLlf W&S to dechca,tg

#Present: Lord. THANEERTON; Lord WRIGRT; Su- Gmmcm LOWND i
and Sir Divsgan MGLLA.
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only what she thought had been entrusted to her by her son

Saxv Hax for that purpose. Even if section 8§ of the Transfer of Pro-

PrasaD

.
Fazar
ATAAD

perty Act, 1882, had any application to the case, it was
excluded by the intention.

Judgment of the High Court, [1929] A. L. J., 890,
reversed,

ArpEan (No. 55 of 1930) from a decree of the High Court
(March 19, 1929) reversing a decree of the Subordinate Judee
of Pilibhit (July 6, 1925).

Respondent No. 1, as one of the mutwallis under a wakf-
nama executed on June 26, 1913, by Rahim Bibi (then
deceased) sued for a declaration that a one-third share in
two villages was property dedicated by the deed, and that a
sale thereof to the appellants by Rahim IBibi consequently
was invalid. The defendants were the appellants, the heirs
of Rahim Bibi, also the other mutwaliis who were joined
as pro forma defendants.

The facts are stated in the judgment of the Judicial Com-
mittee.

The trial Judge dismissed the suit. The learned Judges
who heard an appeal having differed in opinion, there was 1
veference to a Full Bench. As the result of the opinion of the
Full Bench (IXENDALL and MUKERJII, JJ.; NIAMAT-OLLAH, J.,
dissenting) the appeal was allowed, and a decree was made as
prayed by the plaintiff. The views of the learned Judges
appear shortly from the present judgment. The hearing by
the Full Bench is reported at [19297 A. L. J., 620,

1932.  December, 2, 5, Dunne, K.C., and Wallacl, for
the appellants : The terms of the deed show that the inten-
tion of Rahim Bibi was to carry out the instructions in the
sale deed and was not to deal with any interest which she had
apart therefrom. The sale deed being invalid the wakinama
was inoperative. The High Court judgment was based
wpon section 8 of the Transfer of Property Act, 1882,
But having regard to the definition of ‘* transfer >’ in
section 5, and to Muhammad Rustam Ali v, Mushtaq
Husain - (1), the Act did mnot apply. In any case the
intention necessarily implied excluded the section. Further,
the wakfpama was invalid in that Rahim Bibi was parda-
nashin and it was not shown that she appreciated the effect of

(1) (1920) LL.R., 42 AlL,, 609 ; L.R., 47 I.A.,F224.
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its terms:  Favid-un-wissg v, Mukbier  Alad (D, Tars 15

Fa AR RL

Rumari v. Chandra Meuleshwcar Prasad Singh (2),

Their Lordships did not require argument as to the last
point, in the absence of any issue framed as to it, or considera-
tion of it in India.

DeGruyther, K. C., and Abdul Majid, for the respondents :
Mutation of names having taken place under the wakfnama
the wakf was complete and irrevocable: Wilson's Angle-
Muhammadan Taw, para. 320, Rahim Bibi therefore
was incompetent to sell the property or any interest in 1it.
The operative words in the deed covered the thivd interest
which Rahim Bibi took as heir. The effect of the operative
words is not to be cut down by the recitals: Fivhinstone,
Norton and Clark, Interpretation of Deeds, Ch. 10, rule 36,
and cases there cited. There was a transfer by Rahim Bibi
to herself as mutwalli, and accordingly section 8 of the
Transfer of Property Act applied, but in any case the section
is a rule of construction generally applicable. The deed
stated plainly the property conveyed and thus excluded specu-
lation as to the intention : Bijrej Nopani v, Pura Sundary
Dasee (3), Gangabai v. Sonabai (4).

Dunne, K.C., repiied.

1933. January, 13. 'The judgment of their Lord-
ships was delivered by Sir Dmvsmam MuLrna :—

This is an appeal from a judgment and decree dated
the 19th of March, 1929, of the High Court of Judicaturs
at Allahabad, which reversed & judgment and decree of
the court of the Subordinate 1udge of Pilibhit dated the
6th of July, 1925.

The question involved in the appeal is as to the eftect
of a wakfnama executed by a Muhammadan pardarashin
dady under the following circumstances :-—

On the 29th of August, 1912, Manzur Ahmad, a Sunni "
Muhammadan governed by the Hanafi law, executed a
document purporting to be a sale of two villages, one

(1) (1925) L.L.R., 47 AlL, 703 ; (2) (1031) LLR,, 11 Pat, 227, LR
TL.R.. 52 LA., 349. © 58 LA, 450. i
()(1914 ILR., 42 Cal, 56; - (4) (1915) LLR., 40 Bom,

, 41 LA, 189,
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situated in Pilibhkit Distriet and the other in Bareilly Dig-
trict, in favour of his mother Rahim Bibi for a consi-
deration of Rs.2,00,000. It was recited in the deed
that Rs.10,000 had been paid by Rahim Bibi. As to.
the balance of Rs.1,90,000, it was stated in the deed
that it was left with Rahim Bibi “‘with instructions.
that she should spend it at Ler discretion in charitable.
purposes for the eternal benefit of my (i.e. Manzur
Ahmad’s) soul’’.

Manzur Ahmad died on the 2nd of September, 1919,.
leaving him surviving as his heirs according to
Mubammadan law two widows, his mother Rahim Bibi,.
and a paternal uncle, Fazal Ahmad. Onun his death the.
widows became entitled between them to one-fourth of
his estate, the mother to one-third, and the uncle as a
residuary to the remaining five-twelfths.

On the 23rd of June, 1913, Rahim Bibi executed
wakfnama of the villages transferred to her by the sale
decd, by which she constituted herself the first mut-
walli, and appointed Fazal Alunad, who is respondent
No. 1 on this appeal, and three others, who are respon-
dents Nos. 3 to 5, as mutwallis after her death. Tt was
recited in the deed that she had already spent Rs. 15,000
in charity, and a charge was created by the deed on the
income of the wakf property for the payment of
Rs.25,000. The material part of the wakfnama is as
follows : —

“My son Manzur Ahmad, deceased, sold the zamindari pro-

* perty in Bhitaura Kalan and Amkhara mentioned below to me:

for Rs.2,00,000, took Rs.10,000, a portion of the consideration
money, from me and left the remaining amount of Rs.1,9(1,000:
with me as an amount dedicated for rcligious purposes and
authorised me to spend the same. Out of the ssid amount
Rs.15,000 has been spent up to this time. Instead of spend-
ing the amount of consideration after which the charity shali
come to an end, it iz move heneficial to make a ‘wakf’ of the’
said property and utilize the income therefrom in charitable:
deeds as it will be a continual gift and permaanent charity. T,
therefore, while in a sound state of body and mind and of my
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own accord withdraw my possession from the entive
‘asli’ zamindari property in the vitlage of Bhitama Kalaw,
pargana and district Pilibhit, and the eutive 20 biswaz ‘asii’
zamindari property, together with the cultivated lands in  poia
mauza Amkhera, pargana Richhia, tahsil Buoheri, distriet Amsas
Bareilly, together with all the rights appertaining thereto and
malke a ‘wakf’ of the same in the name of the Almighty.”

After the death of Mangur Ahmad, litigation ensued
between the heirs, the result of which was that the sale
of the villages was, in December, 1917, held to be void,
§s being, under the cloak of a sale, in reality a deathbed
gift in fraud of the heirs.

The effect of this decision was that Rahim Bibi took
nothing by the sale deed, but was entitled, a¢ an heir, to
one-third of the villages. This one-third was sold by
her on the 20th of June, 1918, to appellant No. 1 and the
father of appellants Nos. 2—4.

20 iswas

The question for decision in the appeal is whether this
was a good sale, or whether the one-third share of Rohim
Bibi had already been validly disposed of by the wakf-
nama.

Rahim Bibi died on the 15th of August, 1921, leaving
her surviving as her heirs respondents Nos. 2 and 3.

On the 9th of September, 1924, Fazal Ahmad instituted
the suit, out of which the present appeal arises, in the
court of the Subordinate Judge of Pilibhit as one of the
succeeding mutwallis against the appellants and the
heirs of Rahim Bibi and the other mutwallis for a dec-
laration that the wakf was valid to the extent of the one-
third share of Rahim Bibi in the two villages which she
had acquired by inheritance from Marzur Ahmad, and
that the sale to the appellants, being a sale of wakf pro-
perty, wag void, and for other reliefs.

The appellants alone contested the plaintifi’s claim.
They denied that the wakf was valid to the extent of the
one-third share of Rahim Bibi, and pleaded that Rahim
Bibi did not intend to create a wakf of what she inherited
as an heir of Manzur Ahmad.
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The Subordinate Judge held that there was nothing
create a wakf of two-thirds as a vendee from Manzur
Ahmad and of the remaining one-third as his heir, and
passed a decree digmissing the suit.

From that decree Tazal Ahmad appealed fo the High
Court at Allahabad. The appeal was heard by KrNpALIL,
and NIaMAT-ULLAH, JJ., who delivered separate judg-
ments. KuNDALL, J., was of opinion that section 8 of
the Transfer of Property Act was decisive of the case.
That section provides that “‘unless a different intention
is expressed or necessarily implied, a transfer of property
passes forthwith to the transferee the interest which the
transferor is then capable of passing in the property, and
in the legal incidents thereof.”” The learned Judge con-
sidered that what was transferred by the deed of wakf
was “‘the zamindari property in the two villages™, and
not the interest which Rahim Bibi had acquired under,
the sale deed, and that although the wakfnama could not
operate on two-thirds of the property, it operated on the
one-third which Rahim Bibi owned at that date as an
heir of Manzur Ahmad. On the other hand, Nrawmar-
ULLAH, J., was of opinion that all that wag intended to
pass by the wakfnama was what Rahim Bibi believed she
had purchased from her son, and that the wakf did not
attach to what she acquired as her son’s heir.  The
learned Judge added that Rahim Bibi was a pardanashin
lady, and that it was for those who set up the wakfiama
1o show that the consequences that would follow if the
sale deed were set aside were fully explained to her.

The learned Judges, assuming apparvently that they
differed only on a question of law, and that the case fell
under the proviso to section 98 of the Code of Civil Pro-
cedure, referred the following question to a larger Bench :
““Whether the deed of wakf, dated the 23rd of June, 1913,
assuming it to be otherwise valid, operates on the one-
third share of Musammat Rahim Bibi in villages Bhitaura
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Kalan and Amlkhera, or whether it is confined o such

cstate as she was believed to possess in them wnder the
sale-deed dated the 29th of August, 19137

In their Lordships’ opinion it is at least doubtful whe-
ther this procedure was correct, as the diffevence of
opinion seems also to have covered the question raised by
NIAMAT-ULLAH, J., as to the necessity for a fuller
explanation of the effect of the wakfnama to Rahim Bibi,
and this was not submitted to the new Bench.

The appeal, however, on the question so formulated,
was heard by a Bench of three Judges cousisting of the
two referring Judges and Muxerst, J. Muxeriz, J.,
agreed with the opinion of Kewparr, J. Nramar-
ULLAH, J., adhered to the view which he had previously
expressed. The answer of the majority of the Judges
was that the wakf attached to the one-third shave of
Rahim Bibi in the two villages. The result was that the
appeal was allowed, and a decree was passed for the
plaintiff on the 19th of March, 1929. It is from that
decree that the present appeal has been brought to His
Majesty in Council.

The sole question for determination on the appeal is

whether the wakf attached to the one-third share in the

villages which Rahim Bibi acquired as heir of her son,
Manzur Ahmad.

In their Lordships’ opinion the sale by Manzur
Ahmad and the execution of the wakfnama must be
regarded as integral parts of ome transaction, and the
sale being ueld to be void, the wakfnama falls with it.
The sale deed imposed upon Rahim Bibi an obligation fo
spend Rs.1,90,000, the balance of the purchase price,
ir, charity, and the terms of the wakfnama leave no doubt
that she executed the latter document in fulﬁlment‘of
that obligation, and that she had no intention of
making any contribution to the wakf from her own
perty. The’ wakfnama begins with a recital of  the
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instructions contained in the sale deed, and after stating

SanoHan that Rs.15,000 had already been spent by her in charity,

Frasap
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it proceeds to say ‘‘I, therefore, withdraw my posses-
sion from the entire . . . property and make a wakf
of the same in the name of the Alnughty.”” That
she had no intention of settling anything of her own is
also clear from the reservation of Rs.25,000 which she
had paid as a charge upon the villages to be repaid io
her out of the income. The scheme was, no doubt, as

was held in the former proceedings between the parties,

a mere device to evade the Muhammadan law, but there ig
nothing to suggest any intention on the part of Rahim
Bibi to do more than to carry this scheme into effect.

Their Lordships are thercforc of opinion that the con-
clusions come to upon this question by the Subordinate
Judge and NiamaT-vrnam, J., ars correct. They think
it at least doubtful whether section 8 of the Transfer of
Property Act has any application in the present case,
but in any event they are of opinion that in order 1o
sscertain the intention of the lady in executing the
wakfnama, the whole transaction must be looked at, and
upon this they think that her intention to settle only
what she thought had been entrusted to her by her son
is clear.

Having regard to the conclusion to which their Lord-
ships have come upon the effect of the wakfnama it is
unnecessary to deal with the question raised as to the
position of Rahim Bibi as a pardanashin lady, upon
which no issue was raised or tried in the lower court.

Their Lordships will accordingly humbly advise His
Majesty that this appeal should be allowed, that the
decree of the High Court, dated the 19th of March, 1929,
should be set aside, and the decree of the Subordinate
Judge, dated the 6th of July, 1925, restored. The
respondents must pay the costs of the appellants in the
High Court and before this Board.

Solicitors for appellants : T. L. Wilson &.Co.

Solicitors for respondents: Francis and Harker.



