
1932 Filling up gaps among trees of an old grove is analogous 
ambaSabai to filling Tip gaps in an old embankment. In each case 

nathit. the work is of the nature of repairs, for the purpose of 
maintaining the grove or embankment in its original 
state, and is not an “ improvement” .

Our conclusions on this point are fortified by the 
general principle that the legislature cannot be deemed 
to have intended to take away a very important right 
incidental to grove-holding without enacting express 
provisions to this effect. In our opinion the right which 
a grove-holder had before the commencement of the 
present Tenancy Act, to maintain his grove by replacing 
fallen trees, has not been taken away by anything in 
that Act.

W e hold, therefore, that the appellants’ contention 
cannot be accepted and the courts below have come to a 
right deci,sion. W e accordingly dismiss the appeal with 
costs.

78 THE INDIAN LAW REPORTS [v O L . LV

PRIVY COUNCIL

KALAW ATI DEYI (P la in t if f )  v . B H A B A M  PEAK ASH
■January, 12 (DbFENDANT)

[Oh appeal from the High Court at Allahabad]
Hindu laiD—Adoption— Authority to adopt— Constmofion—

Ehandani rishtadaran— Estoppel.
A  Hindu by his will authorised one of his two widows to 

adopt, but forbade her to adopt any son of the relations of 
her family (kliandani mhtadaran'y, or of that of her co-widow, 
or of his mother; if his brother should give his son in adop
tion, he should be adopted;^—

iifeM that the will precluded the widow from adopting the 
son of a daughter of her brother. The word “ khandani’ " was 
used in a general sense as referring to blood felations; the 
principle that a Hindu female o.n marriage passes into her 
husband’s famidy could not be invoked, as it would exclude 
authority to adopt the son of the testator’s brother or any 
agnatic relation of his.

*Present: Lord T h a n k e e t o k , Lord W e ig h t  and Sir Geokgi! Lownpeb.
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■* Held, further, that it had been rightly conceded on appeal 
that the widow was not estopped from denying tlial tlie adop
tion was invalid under the terms of the will.

Judgment of the High Court, I. L . R ., 50 AIL, 885,
reversed.

A ppeal  (N o . 126 of 1929) from a decree of the High Court 
(May 25, 1928) reversing a decree of the Subordinate Judge 
of Meerut (May 21, 1925).

The appellant instituted a suit against the respondent, a 
minor represented by his natural mother, contending that an 
-adoption of the respondent by the appellant was invalid, and 
that it should be declared that a deed of adoption of her, dated 
August 8, 1918, was void and that the respondent vvas not the 
adopted son of her husband.

The facts appea,r from the judgment of the Judicial 
■Committee.

The trial Judge held that the adoption was invalid as the 
•defendant ŵ as within the class of i^ersons who b}?' the terms 
■of the authority were not to be adopted; he further held that 
the plaintiff was not estopped from questioning the validity 
•of the adoption.

On appeal to the Pligh Coart (Sen and Mtamat-u l l a h , JJ.) 
the decision was reversed upon both points. The appeal is 
reported at I. L . B ., 50 All., 883.

1932. December, 16. Sir Leslie Scott, K. G., and 
J . Nissim, iov the appellant.

Suhha Roic, for the lespondent.
Eeference was made to Bhattacharyya’ s Hindu Law, 

pp. 112— 116; Mayne’B Plindu Law, para. 701] Sher Baliaduf 
V. Ganga Bakhsh Singh il'\ •

193'3. Janiiary, 12. The judgment of their Lord
ships was delivered by Lord Tpiankerton

The appellant is a widow of Bam Saran Das, a Hindu, 
who died in December, 1896, without issue, but leaving 
t ’wo widows, namely, (1) the appellant, Musaminat Kala- 
wati, and (2) Musammat Basanti, and his mother, 
'Musammat Bhawan Kunwar. He left considerable pro
perty, movable and immovable, and shortly before his 
death he had executed a will on the 6th of December, 
.1896, under whicii he made the appellant the absolute

(1) (1913) 36 AU„ 101(122); L .R . 4 1 1 .A ., 1(21).

1933

Deti
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__ ^33 owner of Ms property and gave her full powers of disposal-
kalawaxi and alienation in any way she liked. He also .fixed certain 

alloAvances for Musammat Basanti and Mnsammat 
liunwar and made provision for a residence for 

tliem. As regards adoption, he made the following provi
sion, viz, : —

“ I  authorise Musammat Kalawati to adopt when she 
wishes, after my death, anybody whom she hkes. After 
makmg an adoption, Musammat Kalawati or the (adopted) 
son shaHl have no power to make a transfer of my property till' 
the life--time of Musammat Kalawati. Mu.sammat Kala
wati shall act as guardian of the adopted son so long as he 
does not come of age, and, during his minority, she shall hav© 
power to carry on the management of the property. After 
the attainment of majority by the adopted son, he and Musam
mat Kalawati will have power to carry on the management 
and to enjoy the income of the property, either jointly or in 
equal shares.”

On the 10th of December, 1896, the testator amended 
his will by the addition of the following provision : —  

“ further it is stipulated that if Musammat Kalawati  ̂
should like to adopt a son, she shall not adopt any son of the' 
relations of her family or of that of Musammat Basanti or 
Bhawan Kunwar. If my brother, Jiwan, should give hi& i 
son into adoption she should adopt him, otherwise she should : 
adopt some other boy, and she shall not have a power to ' 
make a gift. In case of necessity Musammat Kalawati shall 
have power to sell or mortgage a portion of the property.”

The testator’ s brother having declined to give his son 
in adoption, the appellant, on the 8th of August, 1918, 
adopted the minor respondent according to the usual 
forms as a son to herself and her deceased husband, and 
on the same date she executed a deed of adoption in his- 
favour, which purported to proceed in accordance with the- 
provisions of the will. The factum of adoption is n o t ' 
disputed. The minor respondent is a son of Musammat 
Chandrawati, a daughter of the appellant’ s brother,. 
Brij Ballabh Saran.

On the 28th of May, 1924, the appellant instituted the 
present suit against the respondent, asking for a declara-: 
tion “ that the deed of adoption, dated the 8th o f  August,,
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1918, executed by the plaintiff in faYcmi C3f the defendant 
is null and void as against the plaintiff according to law, 
and that the defendant is not the adopted son of the 
plaintiff or her husband; nor caiii he acquire anj." rifjiit 
under the document aforesaid, in respect of the property 
left by Lala Earn Sai'an Das, deceased.”

Of the various grounds on Vv̂ hich tlie appellant main
tained the invalidity o f the adoption, the only one to be 
now considered rests upon the prohibition contained in the 
addition to the will against adoption of “ any son of the 
relations of her family or of that of Musannnat Basanti or 
BliaAvan Knnwar,”  within whicli the appellant contends 
that the respondent is included. The respondent, in addi
tion to traversing this contention, maintained that the 
claim for cancellation of the deed of adoption was time- 
barred and that the whole claim was barred by estoppel.
The Siibordinate Judge, by decree dated the 21st of May, 

1925, decided in favour of the appellant and ordered and 
decreed “ that it is declared that Dharam Prakash, the 
defendant, is not the adopted ir̂ on of the plaintiff and that 
his adoption was invalid.”  By an . obvious error the 
words “ or of her husba,nd”  are omitted after “ plaintiff” . 
The learned Judge held that the respondent was within 
the prohibited class and rejected the pleas of limitation 
and estoppel. On appeal this judgment was reversed by 
the High Court of Judicature at Allahabad and the snit 
was dismissed by decree dated the 25th of May, 1928. The 
learned Judges agreed with the Subordinate Judge as to 
the plea of limitation, but they held, on construction of 
the prohibition, that the respondent was not affected by 
it- they also held that the appellant’ s claim was barred by 
Estoppel. The appellant now appeals from that judg
ment.

The only question for their Lordships’ decision is as 
"to the proper construction of the' clause of prohibition, as 
the respondent conceded that Jie was unable to support 
^he judgment appeafled against on the ground of estoppeL
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1933 This ground Avas opened upon by the appellant’ s counsel,

8 2  THE INDIAN LAW EEPORTS fvO L . LV

Kaia-wati and tlieir Lordships are of opinion that the respondent 
counsel rightly conceded that there was not evidence to 

pr^ â k representation of fact had been made by
the appellant, as was found by the High Court.

The question for decision turns on the sense in whicl:t 
the testator used the words ‘ 'relations of her family” , 
which is the translation given of ‘ ‘khandmii risktada- 
ran ’ . There can be no doubt that the substantive 
“ rishtadaran'’ will include relations by blood or mar
riage; but in what sense did the testator use the adjective 
‘ ‘ kha.-ndam’ ' (of the family)?

The learned Judges of the High Court have held that, 
in the case of a Hindu, his consists of his
lineal ascendants and descendants and his collaterals iii' 
the male line, and that sisters and daughters after mar
riage are transplanted from, the family and acquire the 
lineage or gotra of their husbands. They point out 
that the respondent’s mother, on her marriage, ceased 
to belong to her father’s family or khdndan, and that 
the respondent is therefore not a “ khandani nshtadar'' oi 
the appellant and they hold that the testator must have 
used these w'ords in the above sense. But, in the 
opinion of their Lordships, this construction defeats 
itself, for the three ladies named— on that view— had 
all changed their family, on marriage, to the family of 
the testator and his father, and the effect o f the learned 
Judges’ construction of the clause would be to prohibit 
the adoption of agnates of his own family. Common 
sense is against any such intention on the part of the 
testator, and any such intention is inconsistent with his 
express direction to give a preference, in adoption, to his 
own brother’ s son. It is clear, in their Lordships’;: 
opinion, that the testator was using the word “ l^diandan”  
which is a word in general use, in a general: sense 
applying to blood relations of the ladies naiiied, and that,;: 
accordingly, the respondent faJls within the proliibitel 
elass and bis adoption was invahd. ,
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Their Lordships will humbly advise His Majesty that "■
the appeal should be allowed, that the decree k  the 
High Court, dated the 25th of May, 1928, should be set 
aside, that the decree of the Subordinate Judge, dated 
the 21st of May, 1925, should be varied by inserting the 
words “ or of her husband”  after the words “ adopted 
son of the plaintiff”  and should otherwise be affirmed, 
and that the appellant should have the costs of this 
appeal and her costs in the High Court.

Solicitors for appellant; Douglas Gnmt and Bold.
Solicitor for respondent: II. S. Nehra.

3AHIT HAB PEASAD and o th e r s  (D ependants'' 
FAZAL AHMAD (P la in t i f f )  and o th e rs

[On appeal from the High Court at Allahabad ]
Muliammadmi law— Wakf— Construction of wakfnama— 

Whether interest in. property dedicated— Intention— Transfer 
of Property Act (IV  of 18Q2), st:Gtion 8,

On August 29, 1912, a Sunni Muhammadan, who died a 
few days later, executed a deed by which he purported to sell 
two villages to h is; mother for Bs.2 lakhs; the deed stated 
that she had paid Bs.10,000 and that she was to apply the 
balance of the price to charitable purposes. By a wakfnama, 
executed by the vendee on June 23, 1913, she stated the 
terms of the sale and declared that she therefore made a wakf 
of the villages, subject to a charge in her favour for 
Es.25,000, being the Es.10,000 paid and Bs.15,000 already 
spent, and she appointed as mutwallis herself and, after her 
death, the respondents. A decree made in 1917 declared 
that the sax.e was invalid, and that the villages were divisible ' 
among the heirs of the vendor, his naother being entitled to a 
one-third share. She sold that share to the appellants. 
After her death one of the mntwallis claimed that the one- 
third share was wakf property mid the sale invalid.

Held, that the claim failed because looking at the transac
tion as a whole the intention of the wakif was to dedicate

^Present : Lord THA>rKBRTOK, Lord Wbight, Sir Oeorge Lô wX)ES■,
and Sir DnsrsHAH Mtscx/i.

J, C* 
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