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1930 The learned advocate for the appellant has argue&;

Momaooan that Haji Yusuf Khan has since died and the option

Yonis Kmaw
? has therefore come to an end. He has alleged that the

qﬁi?i“f{“é&ix plaintiff should therefcre be given a decree, as the
transfer has already become absolute. We cannot
accept  this  contention. On  the date when the:
demands are alleged to have been made the claim was
premature and no right of pre-emption had accrued to-
the plaintiff. If at o subsequent stage a right of pre-
emption accrues, there are to be fresh demands and a
fresh claim for pre-emption. This follows from the:
last sentence in the passage quoted from the Hedaya.
In this view of the matter, we consider it unneces--
sary to go into the evidence regarding the true consi--
deration. Both the appeals are dismissed with costs.

REVISIONAT CRIMINAL.
Before Mr. Justice King.

1990 KALLU v. BASHIR-UDDIN.*

July, 25,

—

_ Criminal Procedure Code, scctions 356 and 53T—Depositions-
not recorded in vernacular—Magistrate recording deposi--
tions in English—Irreqularily mot going to the root of
the proceeding—Curable if parties not prejudiced thereby.

T certain proceedings under section 145 of the Criminal
Procedure Code the evidence of the witnesses was not record-
ed in the vernacular either by the Magistrate himself or by
any other person in his presence as required by section 356
of the Criminal Procedure Code, but the Magistrate recorded
in Bnglich the evidence at length and in great detail. There
was no suggestion that the FEnglish record did not contain a
full and accurate account of the depositions; nor was any’
complaint made by the party against whom the Magistrate:
decided the case that they were prejudiced in any way by
the omission to record the depositions in the vernacular. Ou
the question whether the non-observance of the provisions:
of section 856 vitiated the whole proceedings,—

*Criminal Reference No. 314 of 1930.
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Held that a breach of an imperative statutory rule of pro-
cedure s nob necessarily enough to vitiate the whole proceed-
ings. The court should consider the gravity of the -
regularity or omission and whether 1t might have worked
actual injustice to the accused. In the circumstances of the
present case the irregularity in question was a mere technical
irregularity, which did not go to the root of the trial of the
case, and which obvicusly did not prejudice the parties or
occasion u failure of justice. It was, therefore, one curable
under section 537 and did not warrant the quashing of the
proceedings. ’

Mr. Mushtaq Almad, for the applicant.

Mr. Seile Nath Mukerji, for the opposite party.

The Assistant Government Advocate (Dr. M.
Wali-ullah), for the Crown.

Kine, J.:—This 1s a reference by the learned
Sessicns Judge of Benares recommending that an order
passed by a Special Magistrate of the first class under
section 145 of the Code of Criminal Procedure be set
aside or in the alternative that the order be modified
as to costs. :

Tt appears that one Bashir-uddin started proceed-
ings under section 145 of the Code of Criminal Pro-
cedure against the opposite party, who are now the
applicants before me, alleging that a certain chabutra
belonged to him and that the accused were interfering
with his possession and were likely to commit a breach
of the peace. The Magistrate found that the chabutra
was in Bashir-uddin’s possession and passed orders
restraining the opposite party from interfering with
Bashir-uddin’s possession and ordered them severally
and jointly to pay to Bashir-uddin a sum of Rs. 428-6-0

as costs under section 148(3). Tt appears that ths

Magistrate recorded the evidence of the witnesses in

‘Fnglish and that the evidence of the witnesses was nqt?-
recorded in the vernacular either by the Magistrate

himeelf or by any cther person in his presence. This

procedure, being in contravention of the provisions of -
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section 356 of the Code of Criminal Procedure, consti-
tuted an illegality or irregularity, in the opinion cf the
learned Sessions Judge, such as to vitiate the whole
proceedings.

As proceedings under section 145 of the Code are
inquiries under chapter XIT of the Code it is clear that
under section 356(1) the evidence of each witness should
have been taken down in writing in the vernacular by
the Magistrate himself, or in his presence and hearing
and under his personal direction and superintendence,
and should have been signed by him. This procedure
was not followed. The learned Sessiong Judge states
that the Magistrate kept only an English memcrandum
of the evidence. T think the Magistrate’s record
amounts to more than a memorandum. He did in fact
record the evidence of the witnesses at length and in
oreat detail and I think his record amounts to more
than a memorandnm, but it is certainly in English and
there is no vernacular record, so it must be conceded
that the provisions of section 356 have not been com-
plied with.

The question then arises whether this error or ir-
regularity or illegality is sufficient to vitiate the whole
proceedings.

Tt is argued by the learned advocate for the appli-
cants that the provisions of section 356(1) are
imperative and that a breach of these provisions
amounts to an illegality and not a mere irregularity
such as might be curable under section 537. He has
cited certain authorities which more or less support
his contention.. In the case of Matai v. Anant Ram
(1) a single Judge of this Court set aside an order
passed by a Magistrate on account of various irregular-
ities. One of the irregularities specified was that the
Magistrate had failed to comply with the provisions

of section 856, since he had recorded the evidence of
(1) Weekly Notes® 1890, p. 164.
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witnesses in English only and had not kept any verna-
cular record. It must be noted, however, that this
was by no means the only irregularity. It appears to
me that the Judge laid great stress upon the non-
compliance with the provisions of section 202. He did
not hold that the failure to chserve the provisions of
section 356 was of itself and apart from all other
considerations sufficient to vitiate the order. This
decision therefcre does not clearly support the appli-
cant’s contention.

In the case of Queen Empress v. Barmajit (1) a
conviction wasg set aside on account of several ir-

regularities. Here again one of the irregularities

was that the Judge did not make his memorandum of
the evidence at the time when the evidence was actually
given and this constituted a breach of the provisions
of section 356. But some of the other irregularities
that occurred in the trial of the case were of a graver
nature.  The learned Sessions Judge in recording the
opinion of the assessors had shown that the assessors
found the accused guilty, although it appears, as a
matter of fact, that the assessors found the accused not
guilty. Hence, although the conviction was set aside
and a retrial ordered, it was certainly not merely or
even mainly upon the ground that the provisions of
section 356 regarding the mecde of recording evidence
had not been complied with. The case of Udit Narain

v. Emperor (2) does indeed support the applicant’s

contention. In that case a single Judge of this Court
held that as the evidence of witnesses had been record-

ed in Fnglish only and not in the vernacular, this

amounted to an irregularity which vitiated the trial.

With due respect to the learned Judge, however, I do
not think this ruling is very satisfactory. The ques-

tion whether the irregularity was or was not curable
under section 537 was not even discussed. g

1) Weekly Notes, 1891, p. 145, (2) (1919) 17 A.L.J., 1146,
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In the case of Janki Prasad v. Emperor (1) a sin-
gle Judge of the Patna High Court held that where
in a trial the Magistrate had recorded the evidence
in the Urdu character only, which was not the
language of the court in that province, he had been
guiliy of an illegality which vitiated the trial, and
further that even if it were held to be only an ir-

regularity then it was not such an irregularity as Would
be curable under section 537.

Reliance is also placed upon a ruling of a Bench
of the Calcutta High Court in the case of Sudananda

Mandal v. Krishne Mandal (2). 'This was a case
“under secticn 145 of the Code of Criminal Procedure

and is therefore directly applicable to this case. Tn
that case the Magistrate made a memorandum of the
evidence in English but the depositions were not taken
down in the vernacular. It was held that the pro-
visions of section 356(1) were imperative and that non-
compliance with those provisions cannot be condoned.
Tt iz perhaps possible to distinguish that case on the
ground that in the case before me the cvidence was
recorded in full and amounts to more than a mere
memorandum of the substance of the evidence, but the
reasoning cf this case does no doubt support the ap-
plicant’s contention.

Tor the opposite party reference iz made to a very
recent decision of a learned Judge of this Court in
the case of Sankatha Misir v. Bishwanath (3). The
facts of that case are almost preciscly on all fours with
the case before me. Tn proceedings under section 145
the Magistrate had only recorded the evidence of the
witnesses in English and their depositions had wnot
been recorded in the vernacular as required by section
356. The learned Judge distinguished the ruling of
the Privy Council in the case of Subrahmania Ayyar

{1) (1917) 43 Indian Cases, 827, (2) (1914) I.I.R., 42 Cal., 38L.
(3) AIL:., 1931 AL, 2.
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v. King-Emperor (1) in which their Lordships remark-
-ed that they were unable to regard the disobedience of
an express provision of law as to the mode of trial
as a mere irregularity. I agree that that ruling can be
cdistinguished and it has been distinguished by their
Lordships of the Privy Council themselves in a more
recent case, Abdul Rahman v. King-Emperor (2) to
-which I shall presently refer again. In the case of
Subrahmania Ayyar a man was tried on charges of ex-
tortion in respect of forty one criminal acts extending
over a period of {wo years, in contravention of a pro-
vision of the Code previding that a man can only be
tried at one trial for three offences which have heen
-committed within a period of twelve months. The
procedure adonted in that case was ene which the Code
positively prohibited and it was possible that it might
thave worked actual injustice to the accused.  There
was thus a grave illegality or irregnlarity in the mode
-of trial. It was an irregularity which went to the
root  of the trial. TFinding that the case of
Subrahmania Ayyar was distinguishable the learned
Judge relied upon the case of FEmperor v. Bechu
‘Chaube (3), and held that as the applicants in revision
had not been in any way prejudiced and ag there was
no error in procedure which went to the root of the
trial, the Magistrate’s order should be upheld.

T agree with the learned Judge that the case of
Subrahmania Ayyar is distinguishable and that a
‘hreach of an imperative rule of procedure does not
necessarily vitiate the whole proceeding.

A gimilar view was taken by a Bench of this
Court in the case of Emperor v. Jhabbar Mal (4). In
that case the trial counrt had omitted to question the
accused generally on the case after the witnesses for
the prosecution had been examined. The court did
«question the accused after the prosecution witnesses

C (1) (1901) LL.R., 25 Mad., 6L @) (1926) T.L.R., 5 Rang., 3.
(3) (1922 TLR., 45 All, 124 ~  (4) 1927) 26 A.L.J., 196.
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had been examined-in-chief, but did not question him
again after the witnesses had been cross-examined
and re-examined. The learned Judges held that this
was a breach of the provisions of section 342(1) cof the
Code, bul, nevertheless it was curable under section 537.

T rely strongly upon the decision of their Lord-
ships of the Privy Council in 4bdul Rahman v. King-
Emperor (1). In that case it was held by their Lord-
ships that the provisions of section 360, which require
that the deposition of cach witness is to be read over
to him, had not heen complied with. They then pro-
ceeded to discuss whether mnon-compliance in this
respect sheuld vitiate the trial. They distinguished
the case of Subrahmania Ayyar and disapproved of
two decisions of the Calcutta High Court in which it
had been held that non-compliance with the pro-
visions of section 360 vitiated the trial. Their Lord-
chips, at page 69, summed up their views as follows -
“To sum up, in the view which their Lordships take
of the several sections of the Code of Criminal Pro-
cedure, the hare fact of such omission or irregularity
as occurred in the case under apncal, unaccompanied
by any probable suggestion of any failure of justice
having been thereby oceasioned, is mnot enough to
warrant the quashing of a conviction which, in their
Tordships’ view, may be supported by the curative pro-
visions of sections 535 and 537.”

In the face of this pronouncement it is no longer
open to the courts in India to hold that the mere fact
that an imperative statutory rule of procedure has beer
broken is enough to vitiate the trial or proceeding. Tt
is clear that the courts should consider the gravity
of the irregularity or omission and whether it might
have worked actual injustice to the accused. If
non-compliance  with an imperative provision inm
section 860 is curable nnder section 537, as held by

their Tordships, it is clear that it is cpen to this Court:
(1) (1926) ILLR., 5 Rang., 53.
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to consider whether a breach of a statutory provision
under section 356 is not similarly curable. In my
opinion the irregularity complained of may be con-
sidered a mere technical irregularity. The evidence
of the witnesses was recorded in full and there is no
suggesticn that the record does not contain a full and
-accurate account of the depositions. The fact that
the applicants were not prejudiced, and that the ir-
regularity cannot possibly be held to have occasioned a
failure of justice is apparent inter alia from the fact
that when the applicants applied in revision to the
Sessions Judge they set forth five grounds, alleging
certain illegalities or irregularities, but it never oc-
curred to them to set forth a ground complaining of
the irregularity of failing tc record the depositions
in the vernacular. The point was raised by the
learned Sessions Judge himself. He was no doubt
perfectly entitled to raise that peoint although it
had not bheen raised by the applicants themselves,
hut it is quite obvious that the applicants did
not consider themselves in any way prejudiced by
the procedure adopted by the trial court and that no
failure of justice was occasioned thereby.

I hold, therefore, that I should not be warranted
in setting aside the order under section 145 on the
ground of non-compliance with the provisions of sec--
tion 356, as the irregularity did not go to the root
of the trial and did not pregudlce the apphcantv or-
occasion a failure of justice.

Another point remains, namely, the amount of
costs which the applicants have been ordered to pav
to the successful opposite party. [ The amount of
costs was then examined and modified. ] '

I therefore maintain the order passed bv the-
trial court regarding possession, but modify the order
regarding costs only to this extent that T substitute the:
sum of Rs. 220-6-0 instead of Rs. 428-6-0.
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