
we dismiss tiie suit of the plaintifi against tlie clefen- 
eanchhor dants Nos 2 to 5, appellants before us, with costs in 
b a n s i d h a e . ail courts. The only remedy which we grant to the 

plaintiff is a simple money decree. As his suit is 
within time, the due date for payment under the mort­
gage being 1923 and the suit having been brought 
in 1926, the plaintiff is entitled to this simple money 
decree, and that money decree will be against the 
assets of Tunde, if any, which are in the hands of his 
widow Mst. Larhai, defendant No. 1. The costs will 
also be allowed to the plaintiff against these assets on 
this simple money decree.
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EBYISIONAL CEIMINAL.
Before Sir Grimwood M eats, Chief Justice, and Mr. 

Justice Sen.

EM PEEOR  V. N A N H U A  D H IM A E  and  o t h e r s .^

'Indian Penal Code, sections 366, 366^, 868, 372— Procuration  
of minor girl— Jurisdiction— PJfitte of trial— Continuing 
offence— Abetm ent— Criminal Procedure Code, sec­
tions .180, 182.
Unlike the offence of kidnapping from lawful guardian­

ship, abduction is a continuing offence, and a girl is being 
abducted not only when she is 'first taken from any place but 
also when she is removed from one place to another. Ganga 
Dei V. King-Em peror (1) and Sundar Singh  v. Em peror (2), 
approved. There is a close resemblance in the texts of sec­
tions 362 and 366A of the Indian Penal Code and some of the 
salient ingredients of the two offences are common, and it 
must be held that an offence under section 366A is also a con- : 
tinuing offence. So, under section 182 of the Griniinal Pro- 
cedm̂ e Code, an offence under section 366A can be inquired 
into or tried by a court having jurisdiction over any of the 
local areas in which the offence continues to be committed.

Accordingly, where, with the intent or knowledge specified 
in section 366A, two persons induced a minor girl to leave 
Moradaba.d and go with them to Hapur in district Meerut, 
where they were joined by two other persons, and the four of 
them took the girl to Hafizabad in the Punjab and there a fifth 
person joined them, and then all took her to Bampur in the

^Criminal Eeference No. 71 of 1930.
<1) (19M) 12 A.I/.J., 91. . , (2) (1924) 86 Indian Gases,,



Punjab and sold lier to a marij it was held that the offence was
■a continuing one; the criminal inducement which had com- ..
menced at Moradabad did not cease but continued to exist at 
the other places and all the five were parties to it; and the 
Sessions Judge of Moradabad had jurisdiction to try all the 
five persons under section 366A , although the part played by 
the three persons who joined later was outside the local juris­
diction of his court. H eld , further, that in accordance with 
illustration (a) of section 180 of the Criminal Procedure Code 
the Sessions Judge of Moradabad could tiy these three persons, 
in the alternative, for abetment of an offence under section 
366A; and that the Sessions Judge of Moradabad would have no 
jurisdiction to try the accused persons or any of them under 
section 368 of the Indian Penal Code assuming that the girl 
was wrongfully concealed or confiued at Hapur or Hafizabad or 
Pv,ampur), or under section 372 of the Indian Penal Code.

The facts of the case appear from the following 
referring order.

D a l a l , J. :— I have spent some time over the matter with 
a view to deliver a considered judgment. I  think, however, 
that the matter should be decided with the authority of a 
Bench of two Judges. Five persons, ISTanhua Ahj^ia, his wife 
Mst, Sukhao, Nanhua Dhimar, Bihn Chamar and Kesri 
Chamar, were committed to the court of sessions of Moradabad 
by a Magistrate of the first class to take tlieir trial on charges 
in the alternative under sectionB 366 and 366A of the Indian 
Penal Code, The learned Judge tried Nanhua Ahyria and his 
wife separately and convicted them of an offence under sec­
tion 866A of the Indian Penal Code. I  think it would have 
been better if the conviction had been recorded under sec- 
rtion 366. 366A is a new section and, in my opinion, when­
ever the girl is under sixteen years of age, as In the present 
case where the girl is only twelve, a-trial and conviction should 
:be had under section 366. The learned Judge has referred the 
case of Nanhua Dhimar, Bilm Chamar and Kesri Chf^mar to 
this Court with a recommendation that the comniitment may 
he quashed. Unfortunately the accused persons are not of 
such a standing that Jihey would be represented by counsel 
here, but I: have received considerable' help from Dr. Wali- 

the Assistant Government Advocate. The main noint 
of the Sessions Judge is that an offence under section 366A is 
not a continuing one and that' it is conipleted as soon as a 
minor girl under the p̂ ge o f eighteen years is induced to leave’ a
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According to liini the offence does not continue as the 
'girl is taken from place to place. This opinion does not 
appear to me to be justified by any authority. It is true that 
the ofrence of kidnapping is completed as soon as the minor is- 
taken out of the keeping of the lawful guardian. The olfenoe 
there is committed with reference to ti'Je guardian and once 
a minor is removed from the guardian it cannot be said that 
the person who subsequently removes her, -removes her from 
the same guardianship. That reasoning however cannot 
apply to the case of abduction. Abduction is defined in 
section 362 with reference to the person abducting; whoever  ̂
by force compels or by any deceitful means induces any person 
to go from any place is said to abduct that person. A learned 
Judge of this Court has held the offence to be a continuing 
one : Ganga Dei v. King-Em peror (11>; and that opinion was 
followed by me in Oudh ; Sundar Singh v. Empero-r (9). 
Neither Dr. Wali-ullah nor I  have been able to find any other 
opinion on the subject. The language of section 366iV is 
similar to the language of section 362. It is, “ whoever, by 
any means whatsoever, induces any minor girl under the age' 
of eighteen years to go from any place or to do any act” , with 
a certain intention, is said to be guilty of an offence under sec­
tion 366A. Here the removal need not be from any particu­
lar person like a guardian as in section 861. An inducement 
to move the girl from one place to another, as in section 362, 
is sufficient to constitute the offence. By analogy therefor© an' 
offence under section 366A would also be a continuing one.

If the offence is held to be a continuing one, the provisions 
of section 182 of the Criminal Procedure Code will apply: 
‘ ‘Where an offence is a continuing one, and continues to be 
committed in more local areas than one, it may be inquired 
into or tried by a court having jurisdiction over any of such 
local areas” . In the present case what is alleged is that Mst. 
Bamkali was induced to leave Moradabad and to go to Hapur 
(within the jurisdiction of the sessions court of Meerut), and 
from Hapur Nanhua and Bihu along with Mst. Sukhao, who 
has already been convicted, took her to Hafizabad in the 
Punjab, outside the jurisdiction of the Moradabad court, a,nd 
from there Nanhua Ahyria, Bihu and Kesri, along with Iffst, 
Sukhao, took the girl to B,anrp]ir in the G-ujranwala district in 
the Punjab. If the offence under section 366A be considered' 
to be a continuing one, then the Sessions Judge of Moradabad 
would have juriRdiction to try Nanhua Dhimnr, Bihu Ghatnar 
and Kesri Chamar though their act was committed outside the 

(1) (1914) 12 A.L.J., 91.' ' (2) (1924) 86 Indian Cases, 71. -



jurisdiction of tlie Moradabacl sessions court. The question ; qqq
of importance to consider therefore will be whether an offence —-----------
■under section 366A is a contininng one or not. -î mpebob

As I have akeady pointed out, a charge does lie under sec- i âshua
tion 366 and if the ruling of K nox, J., be accepted, the 
Sessions Judge of Moradabad will have jurisdiction to try 
these three persons of offences under that section, even if a 
distinction be drawn between an offence under section S66A 
and an offence under section 366.

Another question ■which will aiise' here will be wheth-er
the provisions of section 368 would apply to a girl induced 
under section 366A. The words used in section 368 are, speci- 
■fically, “ kidnapped or abducted” . Section 366A was added 
to the Indian Penal Code by Act No,. X X  of 1923 and it 
appears that at that time care was not taken to amend sec­
tion 368. Where a girl is between the age of sixteen and 
eighteen, neither the offence of kidnapping or of abduction 
would be committed and in such a case it would be dif&ciilt 
to hold section 368 applicable to a person who conceals or 
confines a girl so induced. This matter is of considerable 
importance because the court where kidnapping and abduction 
takes place has jurisdiction to ir̂  ̂ every person v/ithin or with­
out the jurisdiction of the court who has concealed or confined 
such kidnapped or abducted person. The illustration (c) of 
■section 180 of the Criminal Procedure Code is, “ a charge of 
wrongfully concealing a person known to have been kidnapped 
may be inquired into or tried by the court within the local 
limits of whose jurisdiction the kidna.pping took place.”  In 
the present case no charge under section 368 of the Indian 
Penal Code is fra.med, but if the Magistrate had taken care in 
the matter it would have- been possible to frame a charge under 
■that section, at least against Nanhua Phimar.

Much difficulty necessarily arises when additions are made 
‘to an old Code without care being taken to amend connected 
■sections of the same Code and corresponding sections of the 
Code relating to procedure.

The learned Judge has raised a question as regards sec- 
‘tion 372 also. I  agree with him that that offence is entirely 
■distinct from ofences under sections 363, 366 and 366A. The 
•position is that if any of the persons -whose case has been 
referred to this Court has committed an act’ which would bring 
him within the provisions of section 372, the sessions court of 
Moradabad. wfeld not have juxisdiction to try them.

With these observations the matter shall be laid before a 
Bench of two Judges./ ■
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19S0 Q̂ iie Assistant Government Advocate (Dr. M. Wali-
empsboe idlciJi), for the Crowiio
nai!-ult.a The opposite parties were not represented.
dkiuat!,. M b a rs, G, J., and Sen, J. :— JSFanhiia Ahyria,.

Mst. Sukhao, Nanhua Dhimar, Bihii Chamar and Kesri 
Chamar were committed to the court of sessions of 
Moradabad by a Magistrate of the first class of the same 
district to take their trial on charges, in the alternative, 
under sections 366 and 3'66A of the Indian Penal Code.

Mst. Bam Kali is a maiden daughter of one Ganga. 
Earn Ahyria. She is about twelve years old. She- 
lived with her parents at Moradabad. Mst. Sukhao is 
the sister of Ganga Eam Ahyria, and is the wife of 
Nanhua Ahyria. Nanhua Ahyria and his wife Mst. 
Sukhao are residents of Hapur, which is within the- 
jurisdiction of the Sessions Judge of Meerut.

On the 14th o f August, 1929, Nanhua Ahyria and' 
his wife came to Moradabad and induced Mst. Bam

' Kali to leave Moradabad in their company with intent 
that Mst, Eam Kali may be, or knowing that it is likely 
that she will be, forced or seduced to illicit intercourse 
with another person. They took her to Hapur where- 
they were joined by Nanhua Dhimar and Bihu Chamar. 
Nanhua Ahyria, Mst. Sukhao, Nanhua Dhimar and 
Bihu Chamar took Mst. Bam Kali with them to Hafiz- 
abad, a village in the district of Gujranwala in the- 
Punjab. Here they were joined by Kesri Chamar, who 
is a resident of Hapur. From Hafizabad all the five 
above-mentioned persons went to Bampur, wdiich is- 
another village in the Gujranwala district, and is four­
teen miles from Hafiza,bad. Here they' sold the girl to- 
one Barkat Bam, a Bajput Jat of Bampur, for Bs. 300, 
representing to him that Mst. Bam Kali was a woman o f  
the same caste as Barkat Bam, About six weeks later, 
the girl was recovered front the possession of Barkat 
Bam.,

The learned Sessions Judge of Morada,bad has tried' 
Nanhua Ahyria and Mst. Sukhao and convicted them-
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under section 366A of the Indian Penal Code. He has
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referred the cases of Nanhna Dliiniar, Bihii Chamar and EMi’Enor 
Kesri Chamar to this Court with the recommendation naJeua 
that the commitment of these persons be quashed, as no 
offence was committed by these persons within the juris­
diction of the court o f sessions at Moradahad.

This reference came up before Mr. Justice D a l a l .

He fully considered the questions involved in the refer­
ence, and gave Ms opinj/bn thereon. He, however, 
referred this matter to a Bench of two Judges. W e  are 
in substantial accord with the views o f Mr. Justice 
D a l a l .

It is to be remembered that the offence of kidnap­
ping from lawful guardianship is not a continuing* 
offence. As soon as the minor is actually removed out of 
the custody of his or her guardian, the offence is com­
pleted. The offence is not a continuing one as long as 
the minor is kept out of guardianship. But, unlike kid­
napping, abduction is a continuing offence, and has been 
held to be a continuing offence in Ganga Dei v. Kinff 
Emperor (1), which has been followed in Sunday Singh 
V. Emperor (2 ) . It has been held in these cases that a 
girl is being abducted not only when she is first taken 
from any place but also when she is removed from one 
place to another.

There may be abduction without the removal of a 
person from lawful guardianship. As has been pointed 
out by Mr. Justice D a l a l ,  there is a close resemblance 
in the texts of sections 362 and 366A. We are of 
opinion that some of the salient ingredients of the two 
offences are common and that we must hold that an 
offence under section 366A is a continuing offence.

Section 182 of the Code of Criminal Procedurg 
inter alia provides that where an offence is a cGntin'aing 
one and continues to be committed in more local areas 
than one . . . it may be inquired: iirtio or̂  M
court having jurisdic1]ion over any o f such local areas.

(1) (1914) 12 A.L.J., 91.



1930 The learned Sessions Judge lias found that Nanhua
Ahyria and Mst. Sukhao had committed an offence under 

nanW  section 366A of the Indian Penal Code within his juris- 
Dhimas. (fiction. The offence being a continuing one, the other 

persons who joined Narihua Ahyria and Mst. Sukhao at 
Hapur and Hafizahad and participated in the sale of the 
girl to Barkat Earn, are equally guilty with them. 
Nanhua Ahyria and his wife had prevailed upon a minor 
girl to leave Moradahad and go v/itli them to Hapur. 
On reaching Hapur, the inducement which had com­
menced at Moradabad did not cease but continued to 
exist. The same inducement continued at Hafizahad 
and Eampur. If Nanlma Dhimar, Bihu Chamar and 
Kesri Chamar were parties , to the inducement and had 
prevailed upon the minor girl to go from one place to 
another with intent that she may be or knowing that it 
is likely that she will be forced or seduced to illicit inter­
course with another person, all the ingredients necessary 
for the offence under section 3G6A are present in their 
case. We are, therefore, of opinion that, although the 
part played by these three persons was outside the juris­
diction of the Moradabad sessions court, the learned 
Sessions Judge of Moradabad had jurisdiction to try the 
case against these persons.

There is yet another aspect of the case, which may 
be considered. The three accused perso.ns either inten­
tionally aided or engaged with Nanhua Ahyria and, his 
wife in the commission of an offence under section 366A. 
They are clearly guilty of abetmem. Illustration (a) to 
section 180 of the Code of Criminal Procedure is instruc­
tive :— “ A charge of abetment may be inquired into or 
tried either by the court within the local limits of whose 
jurisdiction the abetment was committed or by the court 
within the local limits of whose jurisdiction the offence 
abetted was committed.”  The offence abetted was one 
under section 366A of tbe Indian Penal Code which was 
committed by JSTanhua Ahyria and his wife within the
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jurisdiction of the Moradabad court. Assuming that
the abetment took place either at Hapur, Haiizabad or Eupekob
Eampur, the charge of abetment against ISFanhua NÂHirA
Dhimar, Bihu Ghamar and Kesri Chamar could be
inquired into and tried by the Moradabad court within
the local limits of whose jurisdiction the principal offence
was committed. The learned Sessions Judge inaj well
be justified, if  he so choose, in charging these three
persons in the alternative for an offence of abetment,
that is to say, under section 366A coupled A v i t h  section
109 of the Indian Penal Code.

In the absence of more detailed particulars it is 
difficult to say whether any charge could be brought 
against all or any of the three accused persons under sec­
tion 368 of the Indian Penal Code. The venue for the 
trial of a case under section 368 of the Indian Penal Code 
is evidently the court within whose jurisdiction the kid­
napped or abducted person has been wrongfully concealed 
or confined. I f Mst. Earn Kali was wrongfully con­
cealed or confined at Hapur, Hafizabad or Eampur, the 
court of sessions at Moradabad would have no jurisdic­
tion to try the accused under section 368 of the Indian 
Penal Code. The offence under section 372 of 
the Indian Penal Code is distinct from that under 
section 366A of the Indian Penal Code. All the five 
accused persons who were committed to the court o f 
■sessions could be tried for an ofi:ence under section 372 
■of the Indian Penal Code. This oilence however was 
committed at Eampur and was beyond the jurisdiction 
of either the court of sessions or that of a Magistrate of 
the first class of the Moradabad district.

In view of what we have said above, the learned 
Sessions Judge of Moradabad has jurisdiction to try the; 
case against Nanhua Dhiniar, Biha Chamar and Kesri 
Chamar under section 366A/109 or 366A of the Indian 
Penal Code and the trialtherefore, must: proceed.
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