
We consider, therefore, tliat the procedure of the 
lower appellate court was perfectly correct. No other baeamdeo

T 1 1 • 1 1 P andeground of appeal has been taken m the memorandmii. ®. 
Accordingly we dismiss this appeal with costs.
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B efore Mr. Justice Muherji and M r. Justice B ennet.

liA N C H H O R  AND OTHERS (D e fe n d a n ts) v . BAN SID H AR  1930 
(P la in t if f )  and D U E G A  PE-ASAD and a n o th e r
' D E  FE N D  a n t s )

Biinclelkhand Alienation of Land A ct (Local A ct IT of 1903), 
section  16— Si7nple m ortgage hy m em ber of agricultural 
tribe— ReniGcly by sale prohibited whether m ortgage in 
favour of m em ber of agricuUui'al trib'e or not— Simple 
m oney decree.

Section 16 of the Bundellchand Alienatibn of Land Act,
1903, bars any remedy by sale in eforcemeiat of a simple 
m ortgage by an agTiculturist in favour either of an ag'ricul- 
tnrist or of a non-agriculturist.

In a suit for sale upon a simple mortgage executed by an 
•agriculturist in favour of another agriculturist, the decree 
whicb could be granted was a simple money decree.

Dr. K. N. Katju, for the appellants.
Messrs. Iqhal Ahmad and Shahhir Easan, for the 

respondents.
M ukerji and Bennet; JJ. :—This is a second 

appeal by three defendants, who are transferees iroiji 
a mortgagor. The facts are that on the 19th o f  Febrii* 
ary, 1916, Mst. Sarawan the mother and guardian of 
a minor, Tunde, executed a simple mortgage deed for 
Us. 775 in favour of the plaintiff Bansidhar. Timde 
died while he was a minor and his widow, defendaiit 
No. 1, Mst. Larliai Haja Beti executed a sale 
deed of her right to redeem in favour o f defeildFints 
ISTog. 2 to 5, the appellants before us. The plaiiitifl; 
lias brought a suit to enforce his simple mortgage

^Second Appeal Nof 196 of 1928, from a. decree of Samp Narain, Snt- 
‘Ordinate Judge of Jhansi, dated tlie 17tli of November, 1927, modifymg a 
idecree of Sbiva Shanlsar LaL MuiiBif of Orai, dated the 16th of MarcTi, 1927.



1930 deed by sale. The court of first instance granted a 
Ranghok preliminary decree under order X X X IV , rule 4, but 

BANsmHAR. stated that a final decree could not be granted because 
the property could not be sold owing to section 16 of 
the Bundelkhand Land Alienation, Act. In first ap­
peal the lower appellate court has ordered that defen­
dants be given six months’ time to pay the decretal 
amount, and if they do not do so within that period, 
the plaintiff will be entitled to recover the money by 
getting a temporary alienation o f the mortgaged pro­
perty from the court. The only point taken ia se.con.d 
appeal by the transferees defendants is thf/'!; this 
remedy granted by the lower appella,te court î  op­
posed to the Bundelkhand Land Alienation Act, and 
that the suit should have been dismissed because the 
ci%"il court cannot grant any decree or give any direc­
tion affecting the landed property.

The argument in appeal before us is a very 
simple one,— ^̂ vhether section 16 of the Bundelkhand 
Land Alienation Act does or does not bar the remedy 
of a simple mortgagee to obtain sale o f the mortgaged 
property. W e have been referred to the Full Bencli 
ruling of Ram, Sakai Singh v. T)ebi Bin  (1), in which 
it was held that where a simple mortgage has been 
executed by one member o f an agricultural tribe in 
Bundelkhand in favour o f another member o f an 
agricultural tribe, section 9 of that A ct will not apply. 
This ruling was decided by a majority o f two out’ 
of three Judges. The two Judges in the majority 
 ̂both stated that section 16 of that A ct would bar the 
remedy by sale in esiecution o f the simple mortgage 
decree. We were also referred to the case o f Kaliha 
Pmsdd V. 'Ajiidhia Pmsdd (2). This was a case of a 
mortgage by conditional sale, and the remedy granted 
was foreclosure. That, however, has no 'direct bear­
ing on tbe case before tis, which deals with a simple

a).(W26) I.ri.E., 49^A1I., 8. (2y (1929) I .M .V  a  W
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mortgage. The learned counsel for the plaintifi in- 
vited our attention to certain remarks o f one o f the Eanghhob 
learned Judges in that case at pages 791 and 792; BANsmmR. 
in vrhicli he repeated the view which he had held as 
a Judge in the minority in the Full Beiicli ruling men­
tioned above. In the present case the parties to the 
mortgage deed are both agriculturists. Some doubt 
has been raised in argument of the precise meaning 
and intention of various sections o f the Bundelkhand 
Land Alienation Act. W e consider that the scheme 
of this Act is as follow s: Firstly, in regard to
usufructuary mortgages and mortgages by conditional 
sale made by an. agriculturist in favour of an agri­
culturist : No restraint is made on such mortgages
by this Act. Secondly, in the case of usufructuary 
mortgages and mortgages by conditional sale made by 
an agriculturist in favour of a non-agriculturist: Sec­
tion 6 of the Act lays down the restriction, that the 
period for which the mortgagee will be entitled to hold 
possession is restricted to twenty years. Thirdly, in 
the case o f simple mortgages by an agriculturist in 
favour either of an agriculturist or of a non-agri­
culturist : In both cases section 16 of the Act bars 
any remedy by sale in execution o f a simple mortgage.

In regard to the view which was urged by the 
learned counsel for the plaintiff respondent that sec­
tion 16 only barred a sale in execution in the case in 
which the. mortgagee was a non-agriculturist, we con­
sider that if  that had been the intention o f the Act, 
then a restriction on this class of morts:age where t fe  
mortgagee was a non-agriculturist would undoubtedly 
have been entered in section 6. The fact tliat there 
is no such restriction in section 6 leads us to conclude ' 
that section 16 is a perfectly general section applying 
both to agriculturists a,nd to non-agriculturists, who 
are mortgagees on a simple mortgage.

For these reasons we allow this appeal, and we 
set aside the decree o f the lower appellate court aiid

11 AB,
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we dismiss tiie suit of the plaintifi against tlie clefen- 
eanchhor dants Nos 2 to 5, appellants before us, with costs in 
b a n s i d h a e . ail courts. The only remedy which we grant to the 

plaintiff is a simple money decree. As his suit is 
within time, the due date for payment under the mort­
gage being 1923 and the suit having been brought 
in 1926, the plaintiff is entitled to this simple money 
decree, and that money decree will be against the 
assets of Tunde, if any, which are in the hands of his 
widow Mst. Larhai, defendant No. 1. The costs will 
also be allowed to the plaintiff against these assets on 
this simple money decree.

1 4 0  t h e  INDIAN LAW  REPORTS. [v O L . LIII.

EBYISIONAL CEIMINAL.
Before Sir Grimwood M eats, Chief Justice, and Mr. 

Justice Sen.

EM PEEOR  V. N A N H U A  D H IM A E  and  o t h e r s .^

'Indian Penal Code, sections 366, 366^, 868, 372— Procuration  
of minor girl— Jurisdiction— PJfitte of trial— Continuing 
offence— Abetm ent— Criminal Procedure Code, sec­
tions .180, 182.
Unlike the offence of kidnapping from lawful guardian­

ship, abduction is a continuing offence, and a girl is being 
abducted not only when she is 'first taken from any place but 
also when she is removed from one place to another. Ganga 
Dei V. King-Em peror (1) and Sundar Singh  v. Em peror (2), 
approved. There is a close resemblance in the texts of sec­
tions 362 and 366A of the Indian Penal Code and some of the 
salient ingredients of the two offences are common, and it 
must be held that an offence under section 366A is also a con- : 
tinuing offence. So, under section 182 of the Griniinal Pro- 
cedm̂ e Code, an offence under section 366A can be inquired 
into or tried by a court having jurisdiction over any of the 
local areas in which the offence continues to be committed.

Accordingly, where, with the intent or knowledge specified 
in section 366A, two persons induced a minor girl to leave 
Moradaba.d and go with them to Hapur in district Meerut, 
where they were joined by two other persons, and the four of 
them took the girl to Hafizabad in the Punjab and there a fifth 
person joined them, and then all took her to Bampur in the

^Criminal Eeference No. 71 of 1930.
<1) (19M) 12 A.I/.J., 91. . , (2) (1924) 86 Indian Gases,,


