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1930 tion and therefore the requirements o'f section 73 had
complied with. The application 

®- before us is of an entirely diiferent nature as discussed
Eai! above. Even if there v^ere any slight defect or

. irregularity in the form of the application, that would 
not necessarily in every case make the application a 
void one.

We are also convinced that substantial justice has
been.done in this case and even i f  we had not taken the
view that the courfc below was right we would have 
been very loath to interfere in revision.

The next ground urged is that the decree obtained 
by the respondent was a collusive decree and the court 
below should have gc-ne into that question. W e are 
o f opinion that it would not have been wdthin the power
of the executing court to inquire into this allegation.
The respondent holds a decree which has not been set 
aside, and in trying to see whether he is entitled to 
a rateable distribution the court could no  ̂have started 
an inquiry into the alleged collusion between the 
parties to it. The respondent is a holder of the decree 
the execution of which has been transferred to tbe
court below and that court would not be competent to
inquire into the validity of the decree on any such 
ground.

The application is accordingly dismissed with 
costs. /  .

Befofp, Mr. Justice Banerji.

1930 NABTDAD KPIAN (P la in t if f )  v . ABD U L E A H -
... MAN (D efen d an t)

Conirnet Act (TX of 1872), section  23— Puhlic Poticy—  
Stifling a /prosecution— Bond executed for the considera- 
tiofL of the wiihdra'iml of a prosecution— Promisor hatiing

-  ̂no personal interest in the matter—■Agreement void.

k.n agreement, the object and consideration of which is 
the withdrawal of the prosecution of a third party, the pro-

^Civil Eevision No. 99 of 1980.



misor not being personally liable or personallj' interested 
in the matter, is void under section 23 of the Contract Act. Nabidad 
Where a bond was executed for the sole consideration that 
a prosecution against the promisor’s brother’s son-in-law for Abdul 
misappropriation should be withdrawn, it was held accordingly 
that the bond was void.

Mr. B. Malih, for tlie applicant.

Mr. Shah Zamir Alcm , for the opposite party.

B a n e r j i ,  J. :— This is  a plaintiff’ s application 
in revision against tlie judgment and decree of the 
Judge of the Small Cause Court at Benares dismissing 
his suit against the opposite party. .

The plaintiff claims Rs. 83-14-0, due on a bond 
■of the 29th of June, 1927, executed by the opposite 
party in 'faYour of the plaintiff. The bond recites 
payment of cash as consideration. The real, facts 
are that not a penny was paid by the plaintiff to the 
defendant. What happened was as follows : One M u
hammad Bakhsh alias Mahngo, who is the defendant’ s 
brother’ s son-in-law. took some gold tO' make some 
ornaments for the plainti:^, Muhiammad Bakhsli 
prepared the ornaments but they were not satisfac
tory and he took back the ornaments to prepare others 
The gold of which the plaintiff was Hie owner thus 
remained with Muhammad Bakhsh, until he was 
traced by the plaintiff to have come 'to attend a 'wed
ding at the defendant’ s house. The plaintiff then in- 
■stituted a criminal complaint against Muhammad 
Baklish and obtained a warrant for his apprehension.
It is also proved that the complaint was sen’t tO' &'e 
police for investigation. It appears wliat the plain
tiff intended to do was to arrest Muhammad BaMish 
a,t the house of the defendan't while the wedding 
part^- was there. It appears that the defendafi|’ 
executed the bond and nndertoGlc the liability o f  
Muhammad Bakhsh and the plaintiff got his com-* 
plaint dismissed.
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The defendant pleaded that there was no con- 
xaoidad sideration for the contract and that the bond was 

executed under undue influence. It is difficult to say 
itn w  '̂̂ at there was no consideration for the bond and it 

is difficult to bring the case as one in which the con
tract was entered into' by undue influence, bearing in 
mind the definition of "undue influence”  as defined 
by the Indian Contract Act.

•That, however, does not dispose of the case. Tht 
plaintiff's difficulty is section 23 of the Indian Con
tract Act.

1 am of opinion that the plaintiff’ s suit must fail 
as ti-ie object and consideration o f the agreement was 
the withdrawal of the prosecution. The defendant 
was not interested in any way in the original liability 

. of Muhammad Bakhsh and although that point was- 
not pleaded in the court below, the evidence o f the' 
plaintiff taken with the circumstances of the case tO' 
my mind makes it clear that the case comes within 
the purview of Henry Williams v, James Bayley  
(1). Mr. 'Malik has referred me to the case of Onlmr 
Mai V. Asliiq Ali (2), and similar cases. A ll these 
are cases where the agreement had been entered into* 
by the party who was personally liable or who was 
personally interested in the matter. In the present 
case the defendant must be considered to be a third  ̂
party. See also Kaminilmmar Basu v. Birendfcinaih 
Basu (3),

I  am therefore of opinion that this rev.ision mustv 
fail and I dismiss it with costs.

(1) (1866} li.E., 1 H.L., 200. (2) (1927) I.L.E., 49 AIL, 540.
(3) (1930) I .L .E , 57 CaL, 1302.
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