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For the reasons given their Lordships are of

[TE— opinion that this appeal should be allowed, that the
rmom  decrée of the High Court should be set aside, that it

NaTa.

19230

July, 8.

should be declared that the appellant’s title to the
Agra house, the subject of the suit, is established, but:
without prejudice to such claim, if any, as the respon-
dents may have by reason of the alleged payment by
Yolkal Nath to Narayan Singh in satisfaction of his
claim against Amar N. ath’s estate, and that this appeal
should be remitted to the High Court for their decision
upon the twelfth issue and the thirteenth ground of
appeal; and their Lordships will humbly advise His
Majesty accordingly. The defendants respondents
will pay the costs of the appeal to the High Court and
before this Board.

Solicitors for appellants: Barrow, Rogers and
Nevdl. '

Solicitor for respondents Nos. 1. 2 and 3:

H.S. L. Polak.

FULL BENCIIL.

Before Sir Grimwood Mears, Chicf Justice, Mr. Justice
Mulkerji and My. Justice Young.

" NAZIR KHAN awp avoTHER (Pramwmmwrs) ». RAM MOFAN

AND ANOTHER (DREFENDANTS).*
Evidence Act (I of 1872). scelion 9l—Promissory mnole—
Insufficiently stamped—Inadmissible in cvidence-—Oral
evidence of loan whether admissible.

It is not open to a party who has lent money on terms
recorded in a promissory note, which turns out to be in-
admissible in evidence for want of proper stamp duty, to.
recower-his money by proving orally the terms of the con-
~ract, in contravention of the provisions of section 91 of the
Hvidence Act.

In cases in which there is already a completed cause
of action for recovery of money on foot of a distinet and
separate transaction, and & promissory note is afterwards.

——

Y

*Civil Revision No. 154 of 1997.
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given as a collateral security, the creditor may, if the pro- 1950
missory note be inadmissible in cvidence, recover on the Nizmm Tagir
oviginal ccusideration and evidence aliunde car bz given to o

. Ram
prove the same. But where the promissory note and the Moglﬁ,

lending of the money ave part and parczl of the san:e transac-
tion and the terms of the loan are the very terms of the pro-
missory note, the contract of loan can not be proved apart
from the dccument itself and the plaintiif’s snit must fail
if the decument itself be inadmissible in evidance.

Parsotam Narain v. Teoley Singh (1), Sheikh Akbar v.
Sheikh Khan (2), Radhakant Shaha v. Abhoy Churn Miiter -
(3), Yarlagadda v. Gorantla (4), Muthu Sastrigal v. Vis-
vanatha (5), Chanda Singh v. Awritsar Bankingy Company
(6), and Dula Meah v. Moulvi Abdul Rahman (1), approved.
Banarsi Prasad v. Fezel Ahmad (8), Sri Nath Das v. Angad
Singh (9), Ram Sarup v. Jusodha Kunwar (10, and Pramatha
Nath v. Dwarka Nath (11), disapproved. Main Bakhsh v.
Bodhiya (192), distinguished. [Farr v. Price (13), and Dhanes-
war Sahu v. Ramrup Gir (14), veferred to.

Messrs. Igbal Ahmad and S. B. Johari, for
the applicants. ‘

Messrs. N.C. Vaish, K. C. Mital and P. M. L.
Verima for the opposite parties.

Mzars, C. J., Muxkera and Youwg, JJ.:—
The follewing point of law has been referred to a Full
Bench, namely, whether it is open to the party who
has lent money on terms recorded in a promissory note,
which turns cut to be inadmissible in evidence for-
want of proper stamp duty, to recover his money by
proving orally the terms of the contract, in the teeth
of the provisions of section 91 of the Hvidence Act. -

The facts which have led to the reference are
these. The applicants, Nazir Khan and Tsmail Shak
Khan, brought a suit for recovery of money~in the
court of small causes at Allahabad, alleging that om: -

(1) (1908) I.L.R., 26 All, 178, (2) (1881) IL.I.R., 7 Cal.; 256.

(8) (1882) I.I..R., § Cal.,, 72L. (4) (1905) L.I.R., 29 Mad., 111,
(6) (1918) 1.L.R., 88 Mad., 660. (6) (1921) LI.R., 2 Tah., 330.
(7) (1923) 28 C.W.N., 70. (8) (1908) L.L.R., 28 All, 298.
(9) (1910) 7 A.T.J., 459. (10) (1911) T.I.R., 84 AH., 158.

(11) (1896) I.L.R., 23 Cal., 851. (12) (1928) T.I.R., 50 AllL, 839.
(13) (1800) 1 East, 55, (14). (1928) I.L.R., 7. Pat., 845,
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foo! of a promissory note filed with the plaint they

-..zm Kmsn lent to the two defendants to the suit, who were hus-

[\ \\(
MoRAN.

band and wife, namely, Ram Mohan- Lal and Mst.
(yirindra Kuari, a sum of Rs. 500, which was to be
repaid with interest at 4 per cent. per mensem, on
demand. The promissory note bears a stamp duty
of one anna cnly, while under the law for the time
being in force it ought to have borne a stamp duty of
annas two.

The defence of the defendant No. 1, who alone
appeared was that his wife never executed the pro-
missory note, that he borrowed a sum of Rs. 50 only
and tha being under pressure for money he executed
the promissory note, relying on the assurance of the
plaintiffs that they would not eclaim more than
Rs. 50 and intercst thereon. He further pleaded that he
had repaid the money which he had borrowed, with
interest. When it was discovered that the promissory
note bore insufficient stamp duty, the plaintiff sought to
prove by oral evidence that he had lent a sum of Rs. 500.

The learned Judge of the small cause court held
that to establish the loan alleged by the plaintiffs the
promissory note was the only evidence that could be
adduced to prove the transaction, baving regard to
the provisions of section 91 of the Evidence Act. In
the result, the learned Judge dismissed the suit in its
entirety.

The plaintiffs filed an application in revision
under section 25 of the Provincial Small Cause Courts
Act and the contention of the learned counsel for the
applicants was that the applicants were entitled to
prove the factum of the loan. This point was not
specifically taken among the grounds of revision, but as
the point was supported by cases decided in this Court,
the point was allowed to be argued and considered.
"The Bench before which the revision application came
were not satisfled that some of the cases decided in this
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QLourt were good law and as none of these cases were
decisions of a Full Bench, they referred the matter
to a larger Bench.

Before we proceed to consider authorities, it
would be desirable to consider the state of the statutory
law. As already. stated, the plaintiffs lent money
in consideration of the promissory note and the note
alone. Gul Mohammad Khan, who appeared as a
avitness for the plaintiffs and is their relation, said:
“‘T lent Rs. 500 to the defendant and not Rs. 50. . . .
... I would not have lent money without the pro-
missory note.”” It is clear, therefore, that this is not
-a case in which there was already a completed cause
-of action for recovery of money on foot of a distinct
-and separate transaction, and a promissory note was
-given as a collateral security. To illustrate what we
‘mean, we would give an example. Suppose a trader
-sells & motor bicycle to a purchaser on credit. - Later,
to secure the payment, the purchaser gives a promis-
-sory note. The trader and the purchaser have a com-
‘pleted transaction, namely, the sale of a motor bicycle,
-as soon as the delivery is made with the stipulation
that the price would be paid later on by the purchaser.
‘On this transaction, the trader is entitled to sue for
the price of the article sold by him. The promissory
notec here is only a collateral security. In these
circumstances, it is agreed on all hands that the trader
'will be entitled to sue for the price of the motor bieycle,
-even if for some flaw in the promissory note, the pro-
‘missory note itself may nct be sued upon, being in-
-admisible in evidence under the law. In the case be-
fore us there is no such completed transaction as we
‘have described above.  On the other hand, the pTomissory
-note and the handing over of the money are part and
parcel of the same transaction and the terms of the
- ‘loan are the very terms of the promissory note. - There

is no room for the argument that there was a completed

fan and by way of ccllateral security a promissory

1030
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note was given. To quote again the words of the

Naze Kmss witness Gul Mohammad, the plaintiffs would not have

2.
Ram
MoHaAx.

lent the money without the premissory mote. The-
making and handing over ot the note and the payment.
of the money are ‘‘concurrent conditions.”’

The question then is, whether the promissory note
contains the entire terms of the transaction between
the parties and, if so, can any oral evidence be adduced
where the document itself is not admissible in evidence #'
Our clear answer 1is that oral evidence is not
admissible, section 91 of the Evidence Act being:
a bar to such a proccdure. Section 91 recads as fol-
lows: ‘“When the terms of a contract, . ........

. have been reduced to the form of a document,
....... no evidence shall be given in proof of the:
terms of such contract . ... .. cxcept the document
itself, or secondary evidence of its contents
in cases in which secondary evidence is admis-
sible.”” The question which we have to decide
is whether it is or is not the case that the terms of the
contract between the parties have been reduced to the:
form of a document. If they have been reduced to the
form of a document, then by the express language:
of the law, the document itself is ‘the only proof
admissible in evidence, it being common ground
that there is no case made out for admission of second-
ary evidence. Oral evidence is in the mnature of
secondary evidence where the terms of a contract have
been reduced to the form of a document. On the
statute, therefore, there seems to be no reason to denbt:
that oral evidence was not admissible in evidence.

Now we propose to consider some of the important
cases decided in this and other Courts. In Parsotam
Narain v. Taley Singh (1), the facts were very
similar to the facts of this case. The headnote runs
as follows: ““When money is lent on terms contained
in & promissory note given at the time of the loan, the:

(1) (1903) T.IiR., 26 All., 178.
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lender suing to recover the money so lent must prove
those terms by the promissory note. If for any reason
such as the absence of a proper stamp, the promissory
note 1s not admissible in evidence, the plantiff is not
entitled to set up a case independent of the note.”
The case was heard by a learned single Judge of this
Court, AIRMAN, J., and he, following certain -cases
decided in the Calcutta High Court, disallowed the
plaintifi’s contention to prove his case independently
of the promissory note. The learned Judge quoted
section 91 of the Evidence Act and said : ‘It appears
40 me that the decisions which have held otherwise
ignore the provisions of sections 91, 65 and 22 of ths
Fvidence Act; and I do not think that it can be denied
that these decisions condone and encourage evasions
of the Stamp Act.” We are of the same opinion as
the learned Judge.

This case of Parsotam Narain was not considered
in the case of Banarsi Prasad v. Fazal Ahmad (1),
and a contrary decision was given by a Bench of two
Judges. Tt is rather significant that the learned
-Judges professed to follow the very case of Sheikh
Akbar v. Sheikh Khan (2), on which Axman, J., had
founded his decision in Parsotam Narain’s case. In
the Calcutta case, GarTH, C. J. said at p. 259 of the
~report as follows: ‘“When a cause of action for
‘money is once complete in itself, whether for goods
sold or for money lent or for any other claim, and the
debtor ¢hen gives a bill or note to the creditor for pay-
ment of the money at a future time, the creditor; if
the bill or note is not paid at maturity, may always,
as a rule, sue for the original consideration, provided
that he has not endorsed or lost or parted with fhe
bill or note under such circumstances as to make the
debfor liable upon it to some third person.” ~The
_learned Judges of this Court, in Banarsi Pmsad ]
case, quoted the language quoted above and said:

““Now here the plaintiff did state the consideration for
) (1905) LLR., 28 All, 298.  (2) (1881): LLB., 7 Cal., 356.
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the note, namely money borrowed frcm him by the

Nazm Kmndefendant.”” The facts of the case show that the loan
v

Lau
MOHAN,

and the promissory note were part and parcel of the
same transaction. The learned Subordinate Judge,
who heard the appeal from the court of the munsif,
said:  “The defendant took a loan of Rs. 572 and
executed a promissory note.”” This finding was bind-
ing in second appeal o the High Court, but the learned
Judges of this Court said, after quoting from the-
judgment of the Subordinate Judge the sentence:
quoted above: It seems to us, therefore, that the
court of first instance cught not to have summarily dis-
missed the plaint, but ought to have given the plaintiff
an opportunity of proving the consideration for the
note if there was such consideration. The law on the-
subject .is clearly stated by Garrm, C. J., in the casc:
of Sheilh Akbar v. Sheikh Khan (1)’ In our opin-
jon the learned Judges of this Court overlooked the-
use of the word ‘““then’” by Garrm, C. J., which we

have italicized above. The whole point of GarTH,
C. J., was that evidence aliunde could be given only

if the transaction of the promissory note could be
separated from a previously completed transaction.
We are of opinion, therefore, that this case of Banarsi
Das which is based on the authority of the Calcutta
case was decided on a misreading of that case.
Referring to the opinion of Garrr, C. J., quoted
from Sheikh Akbar's case, Mr. Igbal Ahmad argued
that it would always be difficult to determine in the
casc of a loan whether the loan was a previous tran-
saction cr whether it was a transaction which occurred
simultersously with the execution of the promissory
ndfe. He said : If the loan was advanced five minutes
befere the execution of the promissory note, will the
plaintiff be entitled to prove the loan, if the promis-
sory note is ruled out of evidence? This argument
is entirely based on a misapprehension. Tt would
@) (1881) LLR., 7 Cal., 256. v
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always be a question of fact whether there was or was
not a completed transaction between the parties, whe-
ther in the shape of a sale or other transaction or whe-
ther it be in the shape of a loan. As an illustration,
we can cite the case of an “‘antecedent debt’” cf the
father under the Hindu law. Under the law, a father
is entitled to transfer joint family property belonging
to himself and his sons to pay his “‘antecedent debt’’.
In the case of a mortgage executed by the father it
wae urged before the Privy Council that the money
advanced might be taken as an ‘‘antecedent debt’” and
the mortgage might be treated as one given in con-

sideration of the ‘‘antecedent debt’’. Their TLord-

ships of the Privy Council, in the case of Brij Narain
v. Mangal Prasad (1), at p. 103 remarked as follows -
“*The incurring of the debt was the creation of the
mortgage itself and there was no antecedency either in
time or in fact.”” Again, in laying down the several
propositions of Hindu law, where their Lordships
dealt with the question of antecedent debts, they said
(at p. 104): ‘““Antecedent debt means antecedent in
fact as well as in time, that is to say, that the debt
must be truly independent and no part of the tran-
saction impeached.”” In the language of their Lord-
ships of the Privy Council, we may say: The tran-
saction of sale of goods or loan must be a matter an-
tecedent in fact as well as in time, that is to say, the
transaction must be truly independent and not part of
the transaction of the promisscry note.

The next case in this Court is S7i Nath Das v.

1830

Nazie Kuav:

V.
Rant
MoHAY..

Angad Singh (2). Tt was a Letters Patent appeal .

against the judgment of a learned single Judge ™t this
Court who had dismissed the suit of the plaintiff. The
learned Judges who heard the appeal professed to follow
the dictum of Gartr, C. J., in Sheikh Akbar’s case (3)
and Banarsi Prasad’s case in this Court (4), which itself

(1) (1929) TL.L.R., 46 All., 95. @) (1910 7 ALJ., 459.
(8) (1881) LL.R., T Cal., 956. (4) (1905) T.L.R., 28 AlL, 208.
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1830 professed to be based on the Caleutta case. We have
wazir Emy shown that the actual decision of the Calcutta case was
R just the other way. DBut this was again overlooked and,
Mousd on the basis of a previously decided case, the judgment
of the learned single Judge was seb aside and the plain-

tiff's suit was decreed. In thig judgment there is mno
Adiscussion whatsoever of section 91 of the Evidence Act.

The next casc in this Court is Ram Serup v.
Jasodhe Kunwar (1). In this casc their Lordships
definitely pronounced their opinion against the case of
Sheikh Akbar v. Sheikh Khan (2) decided by GARTH,
C.J., and basing their judgment on the dictom of Lord
KnnvoN in the well known case of Farr v. Price (3),
held, in effect, that even where the debt is inseparable
from the promissory note, the debt could be proved al-
though the promissory note was not admissible in cvi-
dence. 1t is interesting to nofe that Gawrm, C. J.,
himself had referred to the case of Farr v. Price and
had distinguished the dictum of Tord Kenvon (at p
260). In the last mentioned Allahabad case there is
10 consideration of section 91 of the Evidence Act.

Mr. Tqbal Ahmad places his reliance on the case
of Mign Bakhsh v. Bodhiya (4). That case has no
relevance whatsoever to the case hefore ns. The question
that had been referred there to the High Court by "a
learned munsif was whether a certain promissory note
which purported to be in favour of the bearer was void
and inadmissible in evidence and could not be the hasis
of a claim in any court of law. Twoof the learned
Judges (Bovs and Kenparn, JJ.) held that the
promigsory note was in a form forbidden by law, that
the promissory note could not form the basis of a suit.
They, however, further went on to state that the plaintiff
could sue on the basis of any obligation whether
antecedent to or arising simultaneously with the execution

(1) (1911) TLR., 34 AlL, 158. (%) (1881) T.L.R., 7 Cal., 256.
(3) (1800) 1 Bast. 55 (57). (4) (1928) T.L.R., 50 All, 839,
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of the promissory note, independently of the execu- 1930
tion of the promissory note. SEN, J., refused {0 Nazr Kuss
express any opinion and said, at page 851: It is  mu,
outside the scope of the present reference to determine MoZa-
whether the plaintiff can maintain a claim against the
debtor founded upon an obligation independent of the
promissory note.”” He further held that although
the promissory note was in a form forbidden by law,
it was admissible in evidence under section 91 of the
Evidence Act (see the same page). It will be noticed
in connection with this case that there is no provision
in the Paper Currency Act which forbids the admis-
sibility in evidence of a promissory note which has
been drawn up in a form condemned by section 25 of
the Act. In the circumstances, the very document
itself could prove the obligation created by it. The
answer of the two learned Judges, Bovs and Kenpari,
JJ., namely that the plaintiff could sue on the basis
of an obligation whether antecedent to or arising
simultaneously with the execution of the promissory
note, was not called for. The case was decided with-
out any counsel appearing on either side. These
circumstances entirely differentiate the case of Mian
Bakhsh v. Bodhwa (1) from the present. case.

This exhausts the cases decided in the Allahabad
High Court. We need not examine at length the
cases decided in other High Courts. We may, how-
ever make one remark, that in Calcutta there is a
conflict of opinion. The case of Sheikh Akbar v.
Sheikh Khan (2) was followed by Radha Kant S Shaha
v. Abhoy Churn Mitter (3), but was - sought fo he.
explained away in a later case in the same court i’
Pramatha Nath v. Dwarke Nath (4). In this lafter
case there is no consideration of section 91 of the
Evidence Act. In Madras it appears that the view -
has been consistently taken that where there is no

(1) (1928) I.L.R., 50..AlL, 839. (@) (1881) LL.R., 7 Cal., 956.
8) (1882) LL.R., & Cal., 701 (4) (1896) I.P.R., 28 Cal., 851.

T0am_
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1990 jpdependent and separate cause of action, the suit
Mazr Ky based on a promissory note which is not admissible in
rax  evidence should fail. This was held, following
MomaY. <707k Akbar's case. In Yarlagadda v. Gorantla
(1) and in Muthu Sastrigal v. Visvanatha (2)
section 91 of the Indian Evidence Act was relied
upon and it wag held that in circumstances similar
to this case before us, oral evidence could not be
given in proof of the loan. At page (663 in I. L. R.,
388 Madras, the learned Judge, SaADASIVA AvvVAR,
observes as follows: ““To import the doctrines laid
dowr: in English cases about vague obligations to-
repay arising out of equity and not ont of contract,
or about obligaticns which can be enforced if the plain-
tiff skilfully draws up his plaint as one on account
for meney had and received concealing the real contract
of Joan which had been reduced to the form of a
document is, it seems to me, merely ¢rying to nullify
section 91 of the Indian Evidence Act.”> The learned
Judges who heard this case differed from certain
Bombay cases and followed the cases decided in their
own court. '

In Lahore the same view has been taken as we are
disposed to take in the case before wus. In Chanda
Singh v. Amritsar Banking Company (8) section 91
of the Evidence Act was applied as we ave disposed
to apply it.

We agked the learned counsel for the applicant
to cit> a case decided by any High Court that may
‘have been decided in his favour in spite of a consi-
deration of section 91 of the Evidence Act. He cited
the case of Dhaneswar Sahu v. Ramrup Gir (4). In
that case one of the learned Judges did consider the
applicability or otherwise of section 91 of the Evidence
'Act, but his learned colleague expressed hig doubts.

(1) (1905) I.IL.R., 29 Mad., 111. (2y (1918) T.L.R., 88 Mad., 660.
{d)_(1921) LL.R., 2 Lah,, '330. (4) (1928) LI-R., 7 Pab., 845
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Lastly it was argued by Mr. Iqbal Ahmad, the 1980
learned counsel for the apphcant that the plamtlﬁs Mzm Kman
- were not precluded from proving an oral agreement ra Moma
to pay. On this point we cannot do better than quote

the following remarks made by the present Chief
Justice Rangiv of the Caleutta High Court. In Dule
Meah v. Moulvi Abdul REahman (1) his Lordship ob-
served as follows :—“Verbal negotiations leading up to
an express contract in writing cannot be set up as an
independent contract and are not even admissible in
-evidence (Evidence Act, section 91). Moreover, where
there is an express promise, an implied promise will
not he inferred.” We entirely agree with these ob-
servations.

In the result our answer to the question referred
to us by the Division Bench is in the negative, namely,
that in the circumstances set forth in the question
referred to us, the plaintiff cannot recover.- -

We direct that the record with our answer and a
copyv of this judgment be sent to the Beunch making
'the reference.

REVISIONAL CIVIL.

Before Justice Sir Shah Muhammad Sulaiman and M.
Justice Niamat-ullah.
DEORAJO KUER (OBIECTOR) . JAT)TTNAT\TDAN RAT 1450
(DECREE-HOLDER)* July, 1.
Civil Procedure Code, sections 64 (Explanation) and 73—Rate- ~ -
able distribution among decree-holders—What constitutes
“application for execution’’ for purpose of section 73—
Claimant for rateable distribution need not expressly pray, .
jor attachment afresh and sale—Inquiry into valrcﬁtif of s
claimant’s decree whether competent.
Where the rroperty of the judgment-debtor had already
been attached and heen ordered to be sold at the instance of
-one decree-holder, and another decree-holder made an apphcw- :
tion in the Te01rr1 prescribed for apphcatmns for exeeutlon a.nd

-

,- ¥Civil Revision No. 182 of 1929,
(1) (1928) 28 G.W.N,, 70¢



