
P R IV Y  COUNCIL. February, 24
J. V*-

M U N N I  B I B I  ( s in c e  d e c e a s e d ) a n d  a n o t h e r  (p l a i n t i f f s ) _

V.  TIELOTvT NATH a n d  o t h e r s  ( d e f e n d a n t s ) .

[On appeal from the Higli Court, at Allahabad.]
'Cwil ProcediiTG Code, section  11—Res judicata betw cefi co- 

defendants— Application of English decisions— Previous 
decree against Hindu tvornan— D ecree binding rever
sioners.
It is well settled by judgments of the Privy Council both 

that section 11 o£ the Code of Civil rrocediire, 1908, is not 
exhaustive of the snbject of res judicata, and that for the 
gential principles applicable thereto it is legitimate to refer 
to decisions in the English Courts.

A decision operates as res judicata between co-defendants 
provided that (1) there was a conflict of interest between 
them, (2) it was necessary to decide that conflict in order to 
give the plaintiff the relief which he claimed, (3) the question 
between the co-defendants was finally decided.

Cottingham  v. Earl of Shrciosbury (1), applied. Ahmad  
All V. Najahai Khan (2), Ramcliandra Naraijan v. Narayan 
Mahadev (3), and Magniram  v. Mehdi H osscin Khan  (4),
■approved.

In 1919 the appellant brought the present suit against the 
respondents claiming possession of a house the title to which 
had long been in dispute. In 1909 the holder of a decree 
against the appellant’s father had sued for a declaration that 
he was entitled to execute the decree against the house; he 
joined as defendants the appellant, who did not appear, and 
a Ilmdu female who then represented, the estate which had 
since devolved upon the respondents. It was held that the 
decree could be executed against the house.

H eld , applying the principles above stated, that by the 
•decision in the suit of 1909 the title to the house was res 
judicata in favour of the appellant as between her and her 
■co-dcfendant, and the decree was equally binding upon the 
respondents as reversionary heirs, in the a b s e n c e  of p r o o f  that 
it was obtained by fraud or collusion.

Risal Singh V. Ba'waiit Singh (5), follo'wed.
Decree of the High Court reversed,

: Lord T 'o m l i n /Sir J o h n  W A tr -is , and Sir G e o u g e  L o w n d e s .

(1) n.843) 3 HaTft, G27 (638)~67 (2) n fln s fl.K n ., 18 Al^v 65-
E .n ., S80 (533)/ (4V o r a  l.L.Rv 31 CaL, 05.

•(3) (1S86) I.L.E., 11 3om., 216. (5) (1918) 4Q All. , 593 (603).
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1931 A p p e .al (N o . 15 o f 1928) from a decree of the High 
munm bibi (|;('e]}riiary 19, 192'3) reversing a decree of the

Subordinate Judge of Agra (February 8, 1922).

The wait was broogiit by M.iiniii Eibi, the ap
pellant since de«jeased, against tlie respondent fcjr pos
session of a lioiise at Agra, tlu.', title to whicli had beeiX 
in dis];)iite .between tlie parties and tlieir respective 
predecessors for many years. The defendants a;ad; 
theii predecessors claimed title under a, deed of gift 
made in 1864 by Joti Prasad to ills wili' Muka,ndi,. The 
plaintiff’ s title rested upon the contention tha.t fch,e gift, 
liad not bc'en coiiipjeted ,ind tlrat upon a [>artition after 
Joti Prasad’ s dea.th the house liad been aJIot'tcd to Ills, 
son Aniar Njitli. In a suit brought in 1893 Kashi,, 
Mukandi/s daughter, had obtained a decre(\ for posses
sion against the widow oi' Aniar Kath. To 1909 the 
holder of a decree against Amar Nath, tlien deceased, 
sued for a dechiration tliat he was entitled to attach’ 
and sell tlie house in execution; he made Munni Bibi, 
tlie daughter of A,mar Nath, and Kashi, the (hmgliter' 
of Mulvandi, defendants. He obtained ji decree on 
appeal, it being held that the decree o f 1893 in favour 
of Kashi had been obtained by collusion. In  the 
present suit the plaintiffs appellants contended tliat 
by the decree of 1909 the question o f title? was re,  ̂
'judicata in their favour. The defendants respondents 
rehed on the decree of 1893.

The facts appear more fully from, the judgment of 
the Judicial Committee. The High Court, reversing tlie 
Subordinate Judge, dismissed the suit. The learned, 
Jndĝ =̂  CMears, C. J., and Ptgcso'I’T, J.) Jield that t]\e 
Koit of 1893 had not been collusive as had lieen held by 
the trial judge, and that the decision operated as res 
judicata in favour of the defendants. They held tha:t 
the decision in the 1909 suit did not so operate because

- Mumii Bibi had net been a necessary party and had



N iT K ,

colliisivclv failed to appear. Apart fruiii tlie qiiebiioii lyyi 
of res judicata they were of opinion tiiat tlie gift to iluiiiii Bia: 
Miikandi had been completed and was effective. A,c- 
cordingh' they disraissed the suit.

1930. December 11, 12. DeGruyther, K.  C., 
and 11i/am. for the appellants : The principle laid
down in Cottingham v. Earl of Sfireioshury (1) as to 
res judicata between co-defendants has been applied 
in India in several cases: e.g. A limad All v. Najabat 
''Kha-ji (2), Jadav Chamlra v, Kailash. Chandra (B).
Each o f the three conditions laid down in the case last 
meiuioned as being necessary existed in the present 
case. Section 11 of the Code o f Civil Procedure is 
not exhaustive of the subject of res judicata : Hook v. 
Administrator-Gejieral of Bengal (4). Munni Bibi 
was a proper party to the suit of 1909 as the court iiad 
to decide title as between her and Kashi. The fact 
that Munni Bibi did not appear does not prevent the 
decision in her favour from being binding upon Kashi.
It is conceded that the respondents d o  not claim 
through Kashi, but as reversionary heirs they are bound 
by the decree : Kxitania Natchiar v. Rajah o f Shim - 
gunga (5).

Dunne, K . C., and Duhe, for the respondents 
Kos. 1, 2 and 3 : The decision in the 1909 suit did
not operate as res judicata between the co-defendants 
because Munni Bibi did not really dispute the title of 
Kashi. Both courts below took the view that that was 
so. There was really no issue between them for the 
purpose of section 11 of the Code, whicK primarily 
governs the subject of res judicata. ln:HooJc^ (̂ iB&̂
(4) the earlier decision was in the same suit, so that 
although section 11 did not ;a.pply in terms, it 
applied o. forfiari. } The same consideration applies

Cl) (1848) 3 Hare, 627— 67 E .E ., 530, (2)■ (18915): 1ft All..
(3) (1916) 21 G.W.N., 693. (4) ;(192i:) iLL.R., iS Gal., ; L.P..,.
(6) (1868) 9 Moo. I.A., 539. (643, 609). 48 I.A ., 187.
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1031 to Ramchandrci Rao Y. Ramchaiidra Rao (1). Tiic terms 
Bim C'f section 11 siioiilcl not be departed from save in.

Tirloki G^ceptional cases.
Math. DeGfuyther, K . € .,  in reply referred to Kalipada

De V . Dvjijapada Das (2).
February 24. Tbc judgment of tlieir Lordships 

was delivered by Sir George L owndes :-~~
The property in dispute in this appeal is a house 

in Agra, said to be worth Es. 20,000. It has provided 
the parties with litigation for over forty years. It 
originally belonged to one Joti Pershad. On the 27th 
of January, 1864, he executed a deed by which he 
purported to give it to his wife, Bibi Mukandi, but 
it is said that the gift was not perfected by possession,

Joti Pershad died in 1870, iind his two sons 
Bishamber Nath and Amar Nath succeeded to his pro
perty. I f the house had been effectively transferred 
to Mukandi the sons clearly took no interest in it; but 
when 'they came t4 a partition in 1881 it was allotted 
to Amar Nath, who lived in it till his death in 1884. 
Thereafter his widow, Hira Dei, continued to live in it 
till her death in April, 1907, when, if it was the pro
perty of Amar Natli, it devolved on his daughter, tlic 
appellant, Munni Bibi.

Mukandi died in 1891, and i f  the deed of gift was 
'effective the house then passed as her stridhan to her 
two daughters, Ratan Dei and Kashi Dei, Batan died 
in 1894 childless, and Kashi in 1912; and assumiDs; 
the title to have been with Mukandi, the house would 
now be the property of tlie first three respondents, 
wh^are descendants of Kashi.

It is between these conflicting claims that their 
Xordships are called upon to decide.

On the death’ o f Hira, tlie widow o f Amar Nath; 
^he house was takgn possession o f by Gokal Nath, the

(1) (1922) LL.r.., 4.«5 Mad., 320; (2) [1930] A.Li.J., 70; 67 LA.
U  E., 49 LA.. 129, 24.
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ATH,

;son of Kasili, in the absence o f the appellant, who was 
living with her husband in Patna, and she now sues mukmi Bisi 
lor possession. tiklom

The respondents’ case is that the house was from 
the date of the deed of gift Mukandi’ s property, and 
that the occupation by Ainar Nath and H ira was 
■merely permissi-ve. Miikandi was not a party to the 
partition of 1881, but under an award of arbitrators 
’by which it was effected certain benefits were conferred 
upon her in the shape of a niontlily allowance of

250 and the transfer o f another house at Muttra.
'Certain villages were, also allotted to her daughters 
Ratan and Hira. The appellant contends that 
Mukandi had full knowledge of the award, and accept- 
■ed the provision so made for her and her daughters,
■and that she should therefore be taken to have 
•acquiesced in the allotment of the Agra house to Amar 
!l^atb.

Whether this was what really happened or not is,
■of course, in dispute, but both Amar Nath and Hira 
seem to have regarded themselves as the owners o f the 
'house. They mortgaged it on various occasions, but 
when the mortgagees attempted to enforce their security 
they were, met by claims based on the deed of gift.

A.t Amar Nath’s death in 1884 his propert|r  ̂
which appears to have been considerable, was heavily 
‘encumbered, and it seenied likely 'that everything 
would be swallowed up by his creditors. A  suit had 
'been instituted against liim in 1883 upon a mortgage 
which included the Agra house. This mortgage was 
•attested by the husband and eldest son of Eashi, 
also identified the mortgagors before the B e ^ ^ r ^  
and it is accordingly suggested that they could nofr' 
fiave been ignorant o f the transacHon. On Amar 
Nath's dea,th the suit was continued against Hira, and 
in June, 1889, a decree for sale was passed* In 
March, 1890, Mukandi intervened, claiming the house 
under the deed of gift, and her objection was allowed,

9 AD
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but Hira still remained in occupation; the mortgage^ 
munni bibi decree was apparently satisfied out of c^her assets. 

tibloki Between 1885 and 1893 a number of mortgages^
' were executed by Hira, in which the house was-* 

included. In November, 1893, when it was evident 
that the situation was becoming critical, Ratan, the- 
eldest daughter of Mukandi, who was then dead, 
instituted a suit against liira  and some o f her mort
gagees, claiming possession of the house and (in effect) ' 
a declaration that it was not affected by the mortgages. 
Kashi was at iirs't made a defendant, on the allegation- 
that she had refused to join in suit, but on Batan’s 
death pending the trial, she was substituted as 
plaintiff. Hira put in a written statement setting up- 
her title as Amar Kath’s widow, but at the hearing 
gave evidence in favour of Kashi Dei, and no reference 
was made to the award or to Mukandi's iacquiescence. 
The result was that a decree was made in favour of 
the plaintiff.

Satisfied apparently with this assertion of her- 
rights, Kashi left Hira in occupation as before, and' 
in subsequent legal proceedings it was (not unnaturally, 
perhaps) suggested that this suit was col.Ius,ive, and a 
mere device to save the house from the creditors of 
Amar Nath and Hira.

In October, 1896, Kashi, by deed, dedicated the ' 
house to the god Shri Joti Nath MaKadeo, and' 
appointed Kanno' Dei, the wife o f  her brother Bisliam 
Bei Nath, mukvalli of it, but still no change was made 
in Hira's occupation, which continued, uninter- 
ruptfidly, for another ten years.

In 1908, shortly after the death of Hira, one  ̂
Narayan Singh, as the assignee Of an old but 
apparently good decree against Amar Nath, attached’ 
the house in execution. Kanno, as mmttuaUi undsT’' 
the deed of 1896, objected to the attachment, and her 
objection was allowed. Thereupc^n Narayan Singh’-

1 08  THE INDIAN LAW REPORTS. [v O L . LIU.-



instituted a suit, No. 337 of 1909, praying for a 
declaration of his right to attach, and sell the house munki bibi 
in execution of his decree. He joined as defendants Tikloei 
K anno and Kashi, and the present appellant Munni.
His suit was dismissed in the first court, but decreed 
on appeal, and his right to realise his decree by sale 
o f the house was affirmed. The decree of the appeal 
court was dated the 18th of January, 1912. By this 
time Kanno was dead, and Kashi seems to have died 
shortly afterwards. Thereupon her son, Gokal Nath, 
who would, i f  the house had been the property of 
Miikandi, have succeeded to it on Kashi’ s death, paid 
off Narayan Singh’s decree and retained possession of 
the house. Munni’s suit was instituted on the 11th 
of March, 1919, shortly before the expiry of the 12 
years’ period of limitation^ and it comes before the 
Board after a further lapse of 11 years.

Having regard to the tangle o f decisions referred 
to above, it is only to be expected that the plea of res 
judicata should find a prominent place in the story.
In the 1909 suit it was put forward by the defsndant 
Kashi, relying on the decision o f 1893, but was 
decided against her with the result already stated.
The same plea is put forward by the respondents in 
the present case. The appellant, on 'the other hand, 
contends that the decision in the 1909 suit is conclusive 
against the reKspondents.

The suit out of which the present appeal arises 
was first tried by the Subordinate Judge o f Agra.
He delivered his judgment on the 12th of March, 1920, 
and decreed the suit in the appellant’ s favoii^.^^IIe 
held that the question of title between Kashi and the  ̂
appellant was res judicata by reason o f the decisioh 
in the 1909 suit, and that it having been obtained 
‘ 'upon fair trial and after full co!nt^st,”  the respon
dents WT.re bound. This decree was apparently set 
aside by the High Court and the suit ordered to be
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1931 retried de novo, though the record before their Lord-
Mnsin bibi ships does nO't disclose the reasons. On the retrial the 

TitoKi contrary view was taken on the question o f res 
judicata, but ‘the same ultimate result was arr,ived at 
by the new Subordinate Judge on the question of title, 
and the appellant again succeeded. The respondents 
appealed, and the learned Judges of the High Court, 
while agreeing with the retrial judgment as 'to r6\9 
judkcda, came to a different conclusion as to title, 
holding that the deed of gift of 1864 was effective, and 
that the house was the property of tlie respondents.

The ratio decidendi of the two later pronounce
ments on the question of res judicata was that there 
had been in the 1909 suit no trial of the question of 
title as between Kashi and the present appellant, who 
were ranged as co-defendants. Before their Lord
ships the appellant contends that these decisions were 
wrong, and 'that the true view was that taken in the 
first judgment of the 12th o f March, 1920.

It is. their Lordships think, clear that i f  this 
contention is correct, it is decisive o f the present 
appeal, and they will now proceed to its considera- 
tic'ii.

The doctrine of res judicata finds a place in sec
tion 11 of the Civil Procedure Code of 1908, but it 
has been held by this Board on many occasions tha.t the 
statement of it there is no't exhaustive; the latest 
recognition of this is to be found in KaUpada De v. 
Dioijapada Das (1). For the general principles upon 
which the doctrine should be applied, it is legitimate 
to refer to decisions in this country, see Soorjamonee

_DcGJeF"-̂ . Suddanund Mo\apatter (2); Krishna Belia.rl
' R o yy .  Brojeswari Chotvdmnee, {$); Rim, BaJiadtir 
Singh Y. Lucho Koer {4). That there may be m'? 
judicatcL as between, co-defendants has been recognized

(1) [1930] A.L.J., 70; L.R., 57 (0) (1873) L.B., I.A., Sxipp.. 212.
I.A. 24. ‘

(3) (1875) L.E., 2 I.A., 283. (4) (1884) I .Ij.B : , ! !  Cal., 301; L.B.,
12 I.A, 23.



by the EngliRh Courts and by a long course of Indian 
decisions. The conditions under which this branch of bibi
the doctrine should be applied are thus stated by TmioKi 
W iG R A M , V . C., mCottingham y. Earl of Shreioshury.
(1) : “ If a plaintiff cannot get at his right without 
trying and deciding a case between co-defendants, the 
court will try and decide that case, and the co-defen
dants will be bound; but if  the relief given to the plain
tiff does not require or involve a decision of any case 
between co-defendants, the co-defendarits will not be 
bound as between each other by any proceeding which 
may be necessary only to the decree the plaintiff 
obtains.’ ' This statement of the la w  has been accepted 
and followed in many Indian cases : see Ahmad A l i y .
Najabat Khan (2), Ramchandra Narayan v. Narayan 
Mahadev (3), Magniram v. Melidi Hossein Khan (4),
It is, in their Lordships’ opinion, in accord with the 
provisions o f section 11 of the Civil Procedure Code, 
and they adopt it as the correct criterion in cases where 
it is sought to apply the rule of res. judicata as between , 
co-defendants. In such a case, therefore, three condi
tions are requisite : (1) There must be a conflict of 
interest between the defendants concerned; (2) it must 
be necessary 'to decide tliis conflict in order to give the 
plaintiff the relief he claims; and (3) the question 
between the defendants must have been finally decided.

Their Lordships are o f opinion that these condi
tions are established in the present case. There v/a.s 
clearly a conflict of interests between the appellant as; 
the daughter and heir o f Amar JNTath, and Kashi, as; 
the heir of Mukandi. It was only if the house belong -̂ 
ed to Amar Nath that the plaintifi’s suit-«-«@9u]d 
succeed; i f  it belonged to. Mukandi he inust fail. 1 ^  
was, therefore, necessary to decide between the 
conflicting claims of the defendants. The principal

(li) (1843) 3 Hare, 627 (638); 67 E.R., (2) (1895) 18 All., 65.
530 (635).

(3) (1886) I.L.B., 11 Bom., 216. (#  (1903) LL.E., 31 Oal., 95.
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isfeue for decision in the 1909 suit was framed in tlie
munni biw following terms :— ''4. Was Babu Amar Nath owner 

tibloei of the disputed house? Is the house liable to be sold 
in execution of [the plaintiff’ s decree]

This issue was found against the plaintiff by the 
trial Judge, and “ as the result’ ' o f this finding his 
suit was dismissed. It was decided in his favour by 
the High Court, ai]d his suit was decreed. It is not 
suggested for the respondents that this determination 
was not final.

It is true that the appellant did not enter an 
appea,ranee in the suit, and it is also said that she was 
not a necessary party to it ; but their Lordships do not 
regard either of these factors as really material. The 
appellant was at all events a proper party to the suit 
and had the right to be heard if  she so desired. If 
she chose to stand by and let the plaintiff fight her 
battle, it could not affect her legal position. The test 
of mutuality is often a convenient one in questions of 
res judicata. If the decision had gone the other way 
the appellant could hardly have claimed that because 
she did not choose to appear she was not bound by 
it, and so have compelled Kashi to litigate the matter 
over again; and if  the appellant would have been 
bound, so must Kashi be. There is, however, evidence 
on the record of the present suit, emanating from on,e 
of the principal witnesses for the respondents, that the 
appellant did, in fact, support the plaintiff in the 1909 
suit. ■

Their Lordships must, therefore, hold that the 
title to the house as between the appellant and Kashi 
is vp^^ud/lmta m present suit by reason o f the 

*7^909 decision. This must equally bind the respon
dents unless it is established that it was procured by 
fraud or collusion. ^'Where the estate of a deceased 
Hindu has vested.in a female heir a decree fairly and 
properly obtained against her in regard to the estate 
is, in the absence of fraud or collusiony binding on the



1931:reversionary beir.”  Rhal Smgli v. Bahvant Singh _________
(1). There is no suggestion in the present case 'that 

?the 1909 suit was not fully fouglit by Kashi, nor is TmLOKi
any allegation of fraud or collusion made against her "
in connection with her defence. Their Lordships 
‘therefore agree with the first Subordinate Judge that 
the decree passed by the High Court in suit No. 337 

-of 1909 binds the respcindents, and is conclusive o f the 
^appellant’ s title as against them to the house in 
■dispute.

Their Lordships greatly regret that the conclusion 
to which they have come will not end the lititgation 
between the parties. In their written statement the 
respondents claimed that the appellant could not in 
•any event be entitled to recover possession of the 
'disputed house without repaying to them a sum put 
•at the figure of Rs. 7,200 and interest, which they 
alleged Gokal Kath had paid to- free the property from; 
jSFarayan Singh’s decree, and the twelfth issue raised 
a:t ibe hearing was directed to this defence. Both the 
Subordinate Judges by whom the suit was tried held 
that this was a gratuitous payment, and refused the 
claim. The question was, however, raised again by 
■fhe thirteenth ground of their memorandum of .appeal,
Imt was not dealt with by the learned Judges o f the 
'High Court, no doubt because in the view they took 
upon the main issues in the case this question did not 
.̂ arise.

Tt has been agreed before their Lordships that the 
necessary materials for the decision of this one out- 
'Standing point are not before them, and that i f  it 
■should become material to deal with it the caSS^m'ij|t 
go back to the High Court. This contingency now 
:arises, and tbeir Lordships have no choice but to 
remit the appeal to the High Court for consideration 

o f  this issue upon such materials as are available.
(1) (1918) IJ j.T ?., 40 AH., (593); L .B ., 45 L A ., 168 (178).
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1931 the reasons given their Lordships are o f
mtoni btbi opinion that this appeal should be allowed., that the’ 

TmLOKi decree of the High Court should be set aside, that it 
should, be declared that the appellant’ s title to the- 
Agra house, the subject of the suit, is established, but: 
without prejudice to such claim, if any, as the respon- 
denfts may have by reason of the alleged payment by 
Gokal Nath to Narayan Singh in satisfaction of his 
chim  against Amar Nath’s estate, and that this appeal' 
should be remitted to the High Court for their decision 
upon the twelfth issue and the thirteehtli ground o f  
appeal; and their Lordships will humbly advise HiS' 
Ma,jesty accordingly. The defendants respondents- 
will pay the costs of the appeal to the High Court and 
before this Board.

Solicitors for appellants : Barrow, Rogers and' 
Nevill.

Solicitor for respondents Nos. I, 2 and 3 : 
H. S. L. Polak.
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FULL BENCH.
Before Sit Grhmoood Mears, Chief Justice-, Mr. Jusliee 

M ukerji and Mr. Justice Young.

1930 ■ NAZIE KHAN and anothee p̂ î,AT,Na’T,FFs) V. Pi AM.' IVTOIIA]̂
AND ANOTHER (DEPENDANTS).'̂ '

Evidence Act ( /  of 1872). section  91— Prom issory ■ n ote-^  
Insufficiently stamped— Inadm isdhle in  ev id ence—Ora^ 
evidence of loan whether admissible.

It is not open to a party who lias lent money on terms- 
recorded in a promissory note, whicli turns out to be in- 
admissi,ble in evidence for want of proper stamp duty, tO’ 
reeowcJais money by proving orally the terms of the con- 

-tzact, in contravention of tlie provisions of section 91 of the- 
jSvidence Act.

In cases in which there is already a completed cause' 
of action for recovery of money on foot of a distinct and 
separate transaction, and a promissory note is afterwards-

’f'Civil Revision No. 154 of 1927.


