
193Q case back to tliat court with directions to restore it
C4opi Eai to its orie’iiifil iiiiiiiber on tlie file ciiid di.sj)0se of it a-coord- 

baij'Vath iiig to ]a^  ̂ In view of the fact that this objection iias 
licen taken for the first time in appeal before ns, direct 
that the parties should bear tlie costs of tlie proceedings 
incurred so far.
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Beiore Justice Sir Shaii Muham/inad Sulaiman and 
jifr. JtiMice Kendall.

lilE'jjlvAB.AN (Platnth f̂ ) fn EAJPA.T SINCtH  and oi'hers 
ODbfbndantr) ."

Acifa Pfe-cfivption A-ct (Local A ct XI of .1,923), sGcMofi '4('10)
__‘ ‘ Sale"— Transfer of profGrtij for a price hut effected
■n.ndef a-oompromise decrcc u'iflwut fegistOTcd sale deed—
Not pre-emptih ,'e,
By section 4(10'i of tlie i\,gra. Pre-en:vpiion A.ct a Siile 

which is pre-emptible iiiiist be strictly a sale as defined in the 
Transfer of Properl,y Act. A transfer of profierfcy in exchatigc 
for a price, but effected by means of a compromise decree and 
not by a registered histrument of sale as required by section 
54 of the Traiisfer of Property Act, cannot d)e treated âs a. 
Bale as defined in that Act and is, therefore, not - pre-emptible._

Mr. N. Upadhiya, for the appellant.

Messrs. A. P. Paruley. and M. L. (Jhaturvedi, for 
tlie respondents.

.Su la im a n  and K e n d a l l , JeJ. ;— This is a plaiiitilf s 
appeal arising out of a suit for pre-emption. The vendors 
first sold the property on the 28th of August, 1923, but 
before the suit for pre-emption was fd,ed t'Tie vendees 
retransferred the property to the vendors on the 24th o f  

The suit for pre-emption was, however, 
hied, but was dismissed on the 10th of Novemher, 11)24, 
on the ground that the property had been resold. Sub- 
5equently a brother of the vendees, Avho had resold the

_*8econd Appeal No. ^2059 of 1927, from a aecree of Syed, n^ikhar 
Hnsam, District Judge of Azamgarh, dated the 26tli of ATignst, 1927, reverB- 

a decrea nf Mathara Prasad, Mimsif nf Havosli, dated the 7th of June,
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property, brought a suit for cancellation of the resale on 
the ground that the property had been acqiiireu with 
.joint family funds and could not be retraiisferred with- 
«-)ut the consent of all the members. Thipi oiiit was 
ultimately compromised on the 8th of July, 1025, and 
:■ decree was passed in terms of thiis compromise to the 
•effect that the property shoidd come back to the families 
•of the' vendees. Upon this the plaintiff instituted the 
■present suit for pre-emption, alleging that tliif. was in 
realit}" a collusive decree, and the jiroperty bad in reality 
been sold for consideration. The findings of the lower 
•appellate court were not satisfactory, and we had to send 
down certain issues for fresh determination. The 
findings that are now returned iriake it quite clear that 
■the resale of the 24th of July, 1924, was a genuine trans- 
action, but there is also the finding that the compromise 
o f the 8th of July, 1925, was “ really a sale for consider­
ation in the form of a compromise, and not a genuine 

■compromise.”  The learned Judge has further believed 
the oral evidence to the effect that this compromise was 
entered into on payment of Rs. 250 to tbe vendors.

His iindings therefore amount to this, that it was 
iviit merely a compromise of the suit for cancellation 
;brought by the brother of the vendees, but in reality a 
consideration of Rs. 260 was accepted and the property 
was transferred to the family of the vendees by the 
vendors. But it cannot be denied that this was acquired, 
not by a registered document, but by means of a com­
promise decree obtained through a court of law.

Under section 11 of the Pre-emption Act a right of 
pre-emption accrues on the sale of a proprietary'^nt&es^ 
in land. Section 4, sub-section (10), lays down tha^ 
a sale means a sale as defined in the Transfer of Property 
Act of 1882. In section 54 of the Transfer of Property 
Act a sale is a transfer of ownership*  ̂in exchange for a 
'price paid or promised or part paid and part promised-
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Such transfer, in tlic case of tangible immovable pro- 
Bx̂ raban perty of the value of one iiundred rupees and upAvards- 

ĵ a'̂t’pat can be made only by a registered instrument.
8i\G H .

On the finding of the District Judge there is no 
doubt that this transaction was a transfer of ownership 
in exchange for a price paid. But the other condition 
re(XLiired by the section, that it should be effected by a 
registered instrument, was wanting. The Transfer of 
Property Act nowhere speaks of a sale of immovable 
property of the value of Es. 100 rind upwards as bei]2g 
effected without a, registered instrument but by means of 
a compromise decree. It tlierefore seems to us that 
although the transaction wa.a a transfer for price it was 
not such a transfer as is referred to in section 54 of the 
Transfer of Property Act. It was therefore not sale- 
within the meaning of that section.

In a case of genuine compromise a Bench of this: 
Court in Parff.<? Jiam v. Nehsai (1), laid down that a sale 
which is pre-emptible must be strictly a sale as defined 
in the Transfer of Property Act, and that a transfer of 
property effected under a compromise decree of a court 
cannot be trealed as a sale nor pre-empted under the- 
Act. We have pointed out the additional reason that 
the definition of sale in the Transfer of Property Act re­
quires the existence of a registered document in case o f  
a transfer of property of the value of Ks. 100 n,nd upwards..

We must accordingly hold tliat the plaintifi has nĉ  
right to pre-empt this property.

fl) (1027) I.L .R .', 1)0 All., 454.
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