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Tm nsfer o f Property A ct (IV  of 18S2), sections 3 and 123—
D eed of gift— “ A ttested"’ hy tw o w itnesses— N am es of 
witnesses loritten by the scribe— Registration endorse
m ent— Signature of sub-registrar and identifying w itnes
ses— Registration A ct ( X V I  of 1908), sections 58 and 59.

A deed of gift contained the signatures of a nnmber of 
attesting witnesses, stated in the document to be by tlid pen 
of the scribe. It was proved by the evidence of one of them 
that they were present when thei donor executed the deed ; also,, 
apparently the names of the attesting witnesses were written 
by the pen of the scribe in the donor’s presence. H eld  that 
the deed was properly attested.

The signature of an attesting witness to a document ■ is 
proved to have been made if it is shown to have'been made at 
the request of the person in question by some other person 
who signed on his behalf as attesting witness.

Also, the signatures of the registering officer and of the 
identifying witnesses, affi.xed to the registration endorsement 
on the deed under sections 58 and 59 of the Eegistratimi Act, 
upon admission of execution by the exrcutant, were a sufficient 
attestation within the meaning of section 123 of the Transfer 
of Property Act.

Messrs. S. and S.
appellant.

Mr. P . L. Bcm erprioT  tlie respondents.
* Appeal No. 188 of 1939, under section 10 of tfie Letters
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1930 Mitkeeji and Bennet. JJ.—This is a Letters
Bam Patent appeal by the plaintifi against a judgment of a

r,H-«Ro>r. learned single Judge of this Court dismissing his siiffc 
for possession of a house. The plaintiff Ram Charan 
alias Ram Das claimed this house partly on the ground 
tliat he was a son of the last owner Lalai and partly on 
the basis of a deed of gift from Lalai to the plaintiff on 
the 8th of November, 1908. The defendants are in pos
session of the house by virtue of various sale deeds from 
Mst. Saraswati, sister of Lalai the last male owner. 
The lower appellate court found that plaintiff had 
failed to prove that he was the son of Lalai but it found 
that plaintiff was entitled to the house through the deed 
of gift from Lalai.

In second appeal it has been held that the deed of 
gift is invalid as it has not been proved to have been 
duly attested by two witnesses as required by section 
123 of the Transfer of Property Act. In support of 
this finding the learned counsel for the defendants has 
referred to Param Hans v. M-andhir Stngh (1), In that 
case, in reference to a mortgage deed it was held that a 
document was not shown to be duly attested when one 
of the two witnesses whose names appeared on the 
fiociiment as attesting witnesses was not shown to have 
been present at execution, and Avas not shown to have 
authorized the scribe tO' sign for him, or to have signed 
himself or to have put his mark on the document. In 
the present case the document shows that it was written 
by a scribe called Bnrga Prasad Pandey, who is now 
proved to be dead. There are the signatures of a 
number of attesting witnesses, stated in 'the document 
to be by the pen- of Durga Prasad.- Of these, one 
TTmrao has been called and he has given evidence that 
the «a,ttesti®g„ witnesses were present when Lalai 
execnted the document. On the document appears the 
signature of Lalai which purports to have been written 
hy the pen of J^alai. ^ Umrao states that Lalai made

(1) (1916) I. L. E., 38 All., 461.
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this signature in his presence, and 'that the attesting 
■witnesses made their marks. In the FtiII Bench case cmm-n 
o f De'o NaraAn Rai v. Kitkur Bind (1), it has been held bhairoh. 
ihat a signature is proved to have been made if it is 
■shown to have been made at the request of the person in 
question by some other person who signed on behalf of 
the first person as executant of the document. This we 
'Consider will also apply to the signature o f an attest
ing witness to a document. Accordingly we consider 
that in the present case the docuinent itself and the 
evidence of Umrao do show that the document was 
properly attested by the -attesting witnesses. The only 
point which is urged against this attestation is that 
TJmrao stated that he and other witnesses had made 
their marks. It is argued that the document does not 
show that there are any mark's o f  'attesting witnesses.
A s the document is torn and has a number of holes, it 

is  not possible to say whether there are or are not such 
marks on it, but in an̂ / case, even if  the document were 
intact and it was clear that there were no such marks,
~we consider that this difference in the statement o f a 
witness would only be a matter on whicli the lower 
:fi,ppellate court might come to a conclusion that the 
evidence o f a witness was not worthy of credit. It is 
for the lower appellate court to come to that conclusion 
■or net, and in the present case it held tha,t the witness 
is worthy o f credit, and that matter is not a matter 
which may be raised again in second appeal.

Further we may point out the change introdaccd 
in the law, subsequent to the ruling relied on by the 
learned counsel for the defendants %  section 2 o f  the 
Transfer of Property A.mending Act, Act X X ¥ TI of 
'J 926. TJiis A ct has introduced a new clefini|ioH o f tJ|,e 
ivord ‘ ^attested'’ in section 3 of the Transfer o f Pro
perty Act. This delinition now covers the personal 
«i;cknowIedgment from the executar^] o f a signature or

a) (1902) I. Xj. E., 24 AIL, 319.



mark. Consequently ia Veerappa Chettiar v. Sub- 
Eam chaeaĵ  ramania Ayyar (1), it lias been held that the signatures.

BHAraoN. of the registering officer and of the identifying witnes
ses, i f  fixed to the registration endorsement under 
sections 58 and 59 of the Eegistration Act, Act X V I 
of 1908, are a sufficient attestation within the meaning 
of section 59 of the Transfer of Property Act. This 
ruling of course will also cover a gift attested under 
section 123 of the Transfer of Property Act. W e may 
also refer to the case of Bunkates Seiualc Singh v. Rama 
Das (2), in which it was held that when the executant 
of a mortgage deed acknowledged the execution o f the 
deed before witnesses who attested it, there was a 
sufficient compliance with the provisions of section 59' 
of the Transfer of Property Act. The attestation in 
question was before the Sub-Registrar and the witnes
ses who attested it were witnesses who identified tliO' 
executant. In the present case there has been a regis
tration before the Sub-Registrar and his endorsemenli 
shows that there was an identification by two witnes
ses, Those witnesses have not in fact been called,, 
but under the amended section 59 of the Indian 
Evidence Act it is not neecssary to call an attesting 
witness where a document has been registered 
unless its execution by the person by whom- 
it purports to have been executed is specifically 
denied. There is no such denial here and it is admit
ted that the executant died on the 8th of November, 
19D8. Accordingly it was not necessary to call one- 
of the attesting witnesses and %e evidence of tlie witness 
Umrao is sufficient to prove the execution of the docU“- 
ment. We may also refer to section 60, sub-section
(2), o f the Indian RegMratiori Act; whicK states that 
the eeruiiiciate is admissible for tbe purpose o f proving 
that the document has been duly registered and that 
the facts mentioned in ’the endorsement have occur red' 
as mention#?d therein.

(1) (1928) L. E., 52 Mad., 133. (2) (1909) 6 A, I j . J., 73T.
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W e consider therefore that for both, these reasons
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in the present case there ha,s been sufficient compliance liuc Ghakan 
with the particulars' of the law in regard to attestation, bsaikon. 
[Accordingly we allow this Letters Pn,tent appeal and 
-dismiss the appeal of the defendant in this Court and 
restore the judgment of the lower appellate court with 
■costs to plaintiff in both appearances in this Court.

1930

Before Mr. Justice Sen and Mr. Justice 
Niamat-UllaJi.

SE W A  RAM  (Defendant) H O TI L A L  (Pr ‘\i'N‘ rnrr)
AND PANNA IjALi (D e fe n d a n t).^  June:

Negotiahle Instrum ents A ct { X X V I  of 1881), section  78—  
Prom issory note-—Benami tfansaction— Holder a benarni- 
dar— Suit by real owner on the promissory note— W h e t h e r  

maintainable— W hether real owner can sue on the basis 
of the original consideration.

Section 78 of the Negotiable Instruments Act does not 
•prohiibit any person other than the holder of a promissory note 
to bring a suit thereupon, if that person be the true owner and 
the holder a henamddar for him. It does not in terms refer 
to a right to sue, and all that it provides is? that payment 
made to any person other than the holder shall not operate as 
a discharge of the mater in respect of his liability to the holder.
In a snit brought by the real or beneficial owner, to which the 
maker and the holder of the promissory note are parties, a 
decree can he passed against the maker with due provisions 
■for safegnarding the interests of all parties and making payme^it 
to the 7')laintiff coiitingent on his seeming a Talid discharge of 
the maker by the holder of the note.

A claim for recovery of the 'debt due tinder a promissory 
note ca.nnot be enforced independently of it, and a pljgiintiff is 
not allowed to fall back npon the original obligation or loan 
the promissory note is admissible in G.vidence and provable by 
the holder thereof who can recover the debt due thereunder.
"The real or beneficial .owner of a promisisory not® executed in
fa.vour of a henamidar, can not, therefore, mainia’ji a suit.
' " . ■ ■■■ . _______■■ ■ ■ ........................... .̂. —

*■ Becond Appeal No. 230B of 1927, from a decree of Ali AusEift, Addi- 
■tioiial tTnd«e of Alifiarh, dated the 39t,li*of October. 1997, reversing a decree '
■of Kedar ISfath Melira  ̂Mvinpiif of Kaŝ fawj, dated the 2-2iid of 3'nly, 1927.'


