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pToceed in accordance with law. T h e  learned Judge , 
felt some difficulty in applying section 115, as the matter 
was still pending before the Munsif, but interfered under 
section 107 of the Government of India Act. T h at case 
was of a peculiar nature, and it is not necessary to 

consider in this case whether it was rightly decided, 
particularly as the learned Judge was bound to follow 

the previous Division Bench rulings.
In view of the decisions of the Full Benches of this 

Court and the practice which has prevailed so far, it is 

impossible for us to interfere under section 107 of the 
Government of India Act. T h e  application is accord­

ingly dismissed with costs.

1935

M U I v U N D

LATi
V.

T s a s a o

Before Sir Shah Muhammad Sulaiman, Chief Justice^
Mr. Justice Niamat-iiJl'iIi and M.r. Justice Rnchhpal Singh

SH A H Z A D I B E G A M  ( A p p l i c a n t )  t;. A L A K H  N A T H  a n d  

O TH E R S ( O p p o s i t e  p a r t i e s ) *

Letters Patent, section 10— ' 'J u d g m e n t ’ ’— Order dismissing 

application for extension of time for filing an appeal or 

application— No appeal lies-— Civil Procedure Code, order 
X L I V , rule 1— Application for leave to appeal in form a 

pauperis, accompayiied by memorayid'iim of appeal and copies 
of judgment and decree—r-Rejection of application is not re­

jection of appeal— Rules of High Court, chapter 1 , rule 1, 
clauses (x) and (xii)— Powers of a single Judge in dealing 

with an applicatioj% for leave to appeal in form a pauperis.

A n order dismissing an application under secdon 5 of die 
Lim itation Act and refusing to extend the time for filing an 
appeal or an application, as the case may be, is not a jud g­

ment within the m eaning of section 10 of the Letters Patent, 

and accordingly no  appeal lies from  the order.

Such an order does not involve an autom atic dismissal o f the 
appeal in itself; the two matters, namely the appeal filed be­

yond time and the application for extension of tifne, are 
distinct and separate. T h e  granting or rejection of the appli­

cation, according as a sufficient cause for the delay is or is 
not made out to the satisfaction of the court, is not an adfiidi- 

cation upon the rights and liabilities of the parties, bu t is o f 
the nature of an interlocutory order in a pending m a tte r; the
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1935 appeal itself has to be admitted or dismissed by a separate 

order.
The rejection ol; an application under order X L IV , rule 1 

of the Civil Procedure Code for leave to appeal as a pauper is 

not the rejection of the appeal itself ; nor is the appeal neces­
sarily to be rejected for want of court fee, and if the proper 

amount of court fee is subsequently allowed by the court to be 
paid,, then by section 149 of the Code the effect is as if the court 

fee had been paid in the first instance.
Where the application for leave to appeal is, as required by 

order X L IV , rule 1, accompanied by a memorandum of apper.l, 
but copies of the judgment and the decree are not filed, the 

memorandum of appeal can not constitute a complete appeal 

in itself and is no more than an annexure to the applicaticm : 

and if the application is rejected, the whole matter falls through 
and there is no longer any matter pending before the court. 

But “where copies of the judgment and the decree have also 
been filed, the rejection of the application leaves a properly 
constituted appeal pending, the only defect in the appeal being 

want of court fee which can be subsequently rectified under 
section 149.

There is a distinction between the expression “ a motion to 
admit' an application ” in clause {xii) of rule 1 of chapter I  of 
the Rules of the High Court and the expression “ an appli­
cation ” in clause (x) of the same rule. W hat the ride intends 

is that even though the application itself may be cognizable by 

a Bench of two Judges and could not, therefore, be dismissed 

unless it was put up before and considered by such a Bench, it 
may be admitted by a single Judge bu t not dismissed by him. 

An application for leave to appeal 771 forma pauperis can, 

therefore, be admitted by a single Judge, but not rejected by 
him if the appeal itself is such as would be beyond his jurisdic­
tion to dispose of, being exclusively w ithin the jurisdiction of 
a Bench of two Judges.

Mr. S. B. L. Gaiir, for the appellant.

Mr. G. S. Pathak, for the respondents.

SuiA iM A N , C.J., N i a m a t - u l l a h  and R a c h h p a i .  S in g h ,  

IT-: -— Three questions have been referred to this Full 
Bench for an expression of opinion, by a Division Bench 
before which a Letters Patent appeal from an order of a 

single Judge of this Court dismissing an application 
under section 5 of the Limitation Act came up for
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On the Slid of May, 1932, the appellant filed 1 9 3 5fiearinsf.O
an application in this Court before a single Judge for S h a h z a b i
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leave to appeal in f o r m a  p a u p e r i s  and that application, 
as required by order X L IV . rule 1, was accompanied 
by a memorandum of appeal containing; the grounds of 
objections and also a prayer for the appeal being 

allowed. No court fee was, of course, at that time paid 
on the memorandum of appeal. Both the application 
•and the memorandum of appeal were received by the 
learned Judge and registered as a Miscellaneous Case, 
and were later on put up again before him on the 9th 
■of May, 193^, with an office I'eport that the application 
was beyond time. On that date the applicant was not 

present in the court room and her application for leave 
to appeal was rejected. No separate order was passed 
on the memorandum of appeal treating it as being in 
itself a separate appeal. On the s^rd of May, 193s, an 
application was filed on her behalf by a counsel, purport­
ing to be under section 5 of the Limitation Act, accom­

panied by an affidavit and praying that the delay in the 
filing of the “appeal” be condoned. T his application 
was dismissed by the learned Judge on the 13th of 

February, 1933, after notice to the opposite party had 
been given. T h e  learneci Judge came to the conclusion 
that at that time there was, properly speaking, no appeal 

before the Court at all, and that therefore lie could not 
extend the time. It is from this order that a Letters 
Patent appeal has been preferred.

T h e  learned counsel for the applicant states before us 
that the application for extension of time was really for 
extension of time for leave to appeal and not for exten­
sion of time for the filing of the appeal, although 
inadvertently the word “ appeal” instead of “application” 

was used in it.

T h e  first question which has been' referred to us by 
the Division Bench is as to wT-hether an appeal lies 
imder clause 10 of the Letters Patent from the ord^er 
passed by a single Judge under sectioh 5 of the Indian
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Limitation Act refusing to extend the time for filing 
Shahzadi a n  appeal.

An appeal would lie  if the order in question were a 
“ judgment” within the meaning of clause lo  of the 
Letters Patent. It has been held in numerous cases that 

as the Letters Patent were drafted long before even the 
earlier Code of 1882 was passed, the word “ judgment” 

used therein does not mean the judgment as defined in 
the existing Code of C ivil Procedure. At the same time 

the word “ judgment” does not include every possible 
order, final, preliminary or interlocutory, passed by a 

Judge of the High Court. In several cases the word has- 
been given a narrower and more restrictive meaning. 
In Ghnsi Ram v. Musammat Nuraj Begam (i) it was- 
held that an order remitting issues to a subordinate 
court was not a judgment. In the case of Bnnno B ibi  
y. Mchcii Husain (3) it was laid down that an order- 

refusing leave to appeal in forma pauperis was not a 
judgment and was not appealable under the Letters 
Patent. It was incidentally remarked in that case that 
an order which is not made appealable if passed by a 
lower court would not be a judgment within the mean­
ing of Letters Patent. But that was a rough rule of 
interpretation and cannot be considered to be an exact 
definition of judgment. In the case of Muhammad  
Nnim-iiUah Khan v. Ihsa.n~ul.lah Khan (3') it was laid 

down that an order directing the amendment of a decree 
passed bv a learned Judge of this Court was not a judg­
ment which would be appealable under the Letters 
Patent. Similarly in the case of Mansab A li  v. N ihal  
Chand (4') it was held that an order dismissing an appeal 

for default of appearance was not a judgment and could 
not be appealed against.

In the case of Wall v. Howard (5) it was held that nO“ 
appeal under the Letters Patent would lie from an order 
of a single Judge refusing an application under the

ri! fi.ST-O I.L.R., 1 AIT., 31. (2) 0880  ̂ I.L.R., i i  All., jiyr,.
(3) (1892) I.L.R., 14 All., 226. (4) (>8o'̂5) I.L.R., 15 A ll., 359.

(5) (1895) I.L.R., 17 All., 438.
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an order would not be a judgment within the meaning v.

o f clause lo. In that case several cases were referred nat™
to, showing that the word “judgm ent” had been inter­
preted in a narrower sense. In the case of Piari Lai v.

Madan Lai (i) it was held that no appeal lay from an 
order dismissing an appeal from an order refusing to set 

aside a sale under order XXI,, rule 90.
On the other hand, in the case of Kura Mai v. Ram  

Nath  (9), an appeal from an order refusing to extend 

time under section 5 of the Indian Limitation Act was 
actually entertained, but the judgment does not indicate 
that any objection was taken on behalf of the respondent 
that the appeal did not lie, for there is certainly no 
reference to any such point in the judgment. It also 
does not appear that the earlier case of Wall v. Howard 

(3) was cited before the Bench or considered. T h e  
case, therefore, is no clear authority for the proposition 
that an appeal lies. It only decided the point that 

where a client bo?m fide accepted the advice of a counsel 
as to the proper procedure to adopt in the course of 
litigation and was misled by that advice, there was 

sufficient cause for the delay.
In the case of Sadiq A li  v. Anwar A li (4) it was held 

that a Letters Patent appeal would lie from an order of 

a single Judge rejecting an application to set aside the 
abatement of an appeal. In that case one respondent 
had died on the 13th of June, 1930, and an application 

was made on the 4th of January, 1921, to set aside the 
abatement. T h e  Bench took it for granted that the 
appeal abated six months after the date of the death of 
the respondent and that the application for setting aside 
the abatement was made within the time prescribed by 

law fo r such an application. Proceeding on these 
assumptions, it considered that an appeal lay, because 
the order refusing to set aside the abatement was a judg-

- (I) (1016) LL.R ., 39 A ll., 191. (2) Oqofi) T.L.R., 28 All., .(14.
(3) (1895) I.L .R ., 17 A ll., 438. (4) (1922) I.L.R ., 45 All,, 66. ,
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1935 ment udthin the meaning- of clause lo  of the Lettei's 
Patent. In the course of the judgment the Bench relied 
on the case of Tnljnram Row v. Alagappa Chettiar (i), 
and quoted with approval the remark of the learned 

Chief Justice of the Madras High Court that “ T h e test 
seems to me to be not what is the form of the adjudica­
tion but what is its effect in the suit or proceeding in 
which it is made. If its effect, whatever its form may 
be and whatever may be the nature of the application 

on which it is made, is to put an end to the suit or pro­
ceeding so far as the court before which the suit or 
proceeding is pending is concerned, or if its effect, if it 
is not complied with, is to put an end to the suit or 
proceeding, I think the adjudication is a judgment 
within the meaning of the clause.” T h e Amending 
Limitation Act under which the period for the appli­
cation for substitution of names was reduced to three 
months had come into force on the ist of January, 1921. 
but this circumstance was apparently overlooked at the 
time. Therefore that case is distinguishable as the 
Bench had proceeded on the assumption that the appli­
cation for the setting aside of the abatement was in time, 
and it is, therefore, not necessary for us to examine the 
correctness of that decision. W e would like to point 
out that the test laid down by the learned C h i e f  J u s t i c e  

of the Madras High Court is put in too wide a language 
and cannot be accepted as laying down the correct 
criterion. This is now particularly so, as their Lord­
ships of the Privy Council in the later case of Sevak 
Jeranchod Bhogilal v. Dakore Tem ple (Committee (’3), 
referring to the Letters Patent of the Bombay High 
Court, remarked: “ T he term ‘judgm ent’ in the Letters

Patent of the High Court means in civil cases a decree 

and not a judgment in the ordinary sense.” O f course, 

their Lordships did not mean to lay down that no appeal 

would lie under clause 39 of the Bombay H igh Court 

Letters Patent except from a decree and not from a final

(1) (1910) I.L .R ., 35 M ad., i(v). (2) (1925) 23 A .L .J . ,  55 5  (558).
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order. T h at has been made clear by a F ull Beiicli of 
this Court in the case of S i t a l  D i n  v. A n a n t  R a n i  (1); 
but their Lordships certainly intended to make it clear 

that the word “judgm ent” used in the Letters Patent is 
not to be taken in its widest scope.

No doubt the Bombay High Court in the case of 
R a m  c h a n d  ra G a n g a d l i a r  v. M a h a d e v  M o r e s h v a  r  (3 ), 

followed in the case of N 'a g in d a s  M o t i l a l  v. N i l a j i  

M o r o b a  (3), has taken a view in favour of the appellant, 
but a contrary view was expressed earlier bv a Full Bench, 

of the Calcutta High Court in the case of G o b i n d a  L a i  
D a s  V. S h i b a  D a s  C h a l t c r j e ' e  (/\), from 'which the Bombay 
High Court dissented. T h at Full Bench decision, 
although to some extent doubted in the case of B r a j a g o -  
p a l  R a y  B u r m a . n  v. A i r i a r  C h a n d r a  (5), has not been 

overruled by that Fligh Court.
It seems to us that when an appeal is filed, which is 

p r i r n a  f a c i e  beyond time, and along with it an applica­

tion is made for extension of time under section 5 of 
the Lim itation Act, there are two matters before the 
court. T h e  appeal on the face of it is barred by time 
and would have to be dismissed unless time were 
extended. T h e  application has to be considered on its 
merits and has to be allowed or disallowed. T h e  appli­

cation must, therefore, be considered in the first instance, 
and if it is allowed, the delay is condoned and the defect 
of limitation which would otherwise be in the apjieal is 
cured. T h e  appeal would then be admitted by a 
separate order. If, on the other hand, the time is not 
extended, then the result is that the application for 

extension of time under section 5 is dismissed, but that 
does not involve an automatic dismissal of the appeal 
itself, although undoubtedly the appeal would in the 
long run have also to be dismissed by a separate order. 
It may be that an application for extension of time 
under section 5 is in some cases cognizable by a single

1935
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(1) (lan.:.’,) L L .R .,  5,̂  .A ll., sa6 .
Ĉ ) (1934) I .L .R .,  48, B o m ., .-142.

(5) (1928) I .L .R .,  56 C a l,,^ i3 5 .

is) (1917) I .L .R .,  42 B o ra ., 560. 
(4) (iqo6j L L .R  , C a l.,  15{23.
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Judg-e., while an appeal, although barred by time, is 
cognizable by a Division Bench^ in which event the single 

fudge. would merely dismiss the application for exten­
sion of time, leaving the appeal to be dismissed formally 
by a Bench of two Judges. T h e  two matters, therefore, 
are undoubtedly distinct and separate, and it is impos­
sible to say that the order passed on one application 

necessarily involves the dismissal of the appeal itself.
The present case, however, has arisen out of an ap­

plication for leave to appeal which was barred by time. 
T he learned counsel for the respondent urges before us 
that there was, in fact, no appeal filed at all, but only an 
application, and the memorandum of appeal which ac­
companied it was an appendix or an annexure to it and 
was not any separate document which could be 

entertained independently of the application and that, 
accordingly, since the application itself was dismissed, 

this second document fell through and no document 

which can be treated as an appeal is now in existence. 
This is the view which appears to have appealed to the 
learned Judge of this Court who dismissed the applica­
tion on the 13th of February, 1933.

There is a distinction drawn between the institution 
of a suit by a pauper and the filing of an appeal by a 

person who is unable to pay the fee required for the 
memorandum of appeal. Under order X X X III  of the 
Civil Procedure Code there is only one application 
which is required to be filed, and if that application is 
allowed, then under rule 8 it is to be numbered and 
registered and has to be deemed the plaint in the suit 
and the suit is then to proceed in all other respects as a 
suit instituted in the ordinary manner. On the other 
hand, if the application filed by the plaintiff is dismissed, 

there is no other document left before the court which 
can be proceeded with. On the other hand, in order 

X L IV  there is a provision that a person entitled to 

prefer an appeal, who is unable to pay the fee required 
fm* the memorandum of appeal, may present an applica-
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tiori accompanied by a memoraridiim of appeal and 

may be allowed to appeal as a pauper, etc. T hus two 
documents have to be filed, one is the .-application for 
leave to appeal as a pauper and the other is the raemo- 
xandmii of appeal itself. But order X L IV , rule 1 does 
not require that the applicant should file copies of the 
decree and the judgment, ŵ ĥich are necessary for 
ordinary appeals under order XLl^ rule i, though an 
applicant, as in the present case, may file them also.

It is noteworthy that order XXII^ rule g, which deals 
with the procedure for setting aside abatements, provides 
that if it is proved that the person claim m g to be the 
legal representative was prevented by any sufficient 
cause from continuing the suit, the court shall set aside 
the abatement and dismissal upon such terms as to costs 
or otherwise as it thinks fit, and it is provided that the 
provisions of section 5 of the Lim itation Act would 

apply to applications for the setting aside of the abate­
ment. On the other hand, section 5 of the Lim itation 

A ct provides that an appeal or application may be 
admitted after the period of limitation prescribed there­
for, when the applicant satisfies the court that he had 
sufficient cause for not preferring the appeal or appli­
cation within the period fixed Thus there is a distinc­
tion in section 5 and even where sufficient cause is 
shown, the court has a discretion in not allowing the 
application to be filed beyond time, although, of course, 
such discretion has to be exercised judicially and reason­

ably. B ut the extension of time is a matter of conces­
sion or indulgence to the applicant who has come late 

and cannot be claimed as of right. T h e  reason 
obviously seems to be that in a case of limitation the 
person ought to be knowing the period prescribed by law 

for preferring an appeal and he should take sufficient 

■care and precaution to see that through no accident that 

period expires; whereas in cases of abatement, a person 

may be entirely unaw^are of the death of his opponent, 

an which case if he proves to the satisfaction of the court
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"s^HzlDr'” ing the suit, the court has no discretion but to set aside 
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Alakh !(■ follows accordinglY that where the court has some
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Nath
discretion in the matter and allows an appeal or appli­
cation to be filed beyond time as a matter of concession 
on being satisfied that there is sufficient cause for the 
delay, it is not really deciding the rights of the parties 

nor adjudicating upon their rights and liabilities. T h e  
order is in the form, of an interlocutory order in a 
pending matter and the disposal of this matter does not 

automatically put an end to the appeal itself, wirich is 
to be dismissed subsequently.

If we were to accept the contention urged on 1:)ehalf 
of the appellant that every order passed by a single 
Judge which puts an end to or terminates the proceed­
ing, or which has by implication the necessary effect 
resulting in. such a termination, is a judgment, the result 
would be that appeals wou.ld be permissible frcim dis­
missal for default, or dismissal for want of prosecution, 
or dismissal on non-payment of costs of printing, trans­
lation. etc. or on failure to furnish security. T o  hold 
this would be going against several decisions of this 
Court. We are. therefore, of opinion thal, the order of 

the learned single Judge dismissing an application .under 
.section 5 of the Limitation ,Act .and refusing to extend 
time is not a judgment within the meaning of clause lo  
of the l.etters Patent and accordingiv no appeal lies, 
from that order.

T h e second cpiestion referred to us is whether in 
spite of an order rejecting the application for leave to 
■appeal in f o r m a  p a u p e r i s ,  an appeal is deemed to be 
still pending so long as it is not rejected for being insuffi­

ciently stamped or is dismissed on the ground of lim ita­
tion.

In the present case it so happened that the applicant: 

filed not only the memorandum of appeal along with 

his application for leave to appeal but also filed certified:
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'copies of the decree and die iudgment. It was, there- 
fore, possible to treat liis memorandum of appeal as an Shahzad

1 r 1 1 - 1  r " B e g a M
a p p e a l  p r e r e r r e d ,  b u t  A\M.thoiic p a v m e i i t  o r  p r o p e r  c o u r t  
f ‘ A l a k h
t e e s .  _

Before 1908, the view which prevailed in this Court 
as a result of the F u ll Bench decision in the case oF Bal- 
karan Rai v. Gobind Naih Thvari (1) was that when 

a document ivhich is insufficiently stamped is filed, it is 
a wholly invalid document, which cannot be treated as 
an appeal at all, and accordingly, as the court fee had 

not been paid, it is not anv memorandi.uu of appeal 
which can be considered. On the other hand, some of 
the other High Courts took a contrary view and held 
that it was ojieo to the court to rectify the defect. 

Accordingly, in the new Code section 149 ŵ as added, 
under which exi^ress provision has now been made 
conferring poT,*rer on a court, where the whole or any 
part of any fee prescribed for any document by the law 
for the time being in force relating to court fees has not 

been paid, to exercise its discretion at any stage and 
allow the person by whom such fee is payable to pay 
the whole or part as the case may be of such court fee, 
and upon such payment the document in I’espect of 
Vvhich such fee is payable is to have the same force and 
effect as if such fee had been paid in the first instance.

T h is enactment undoubtedly has the effect of superseding 
t h e  view expressed in. the F ull Bench case of this Court.
T h e  document, therefore, w^hich does not bear the fu ll 
court fee is not necessarily a mere nullity and waste 
paper, which cannot be looked at and dealt with at all.

T hus although the document is defective, its defect can 
be cured if the court exercises its discretion in favour of 
the person from whom fee is payable; and once the fee 
has been allowed to be paid, the document has the same 

effect as if the fee had been paid at the time w^hen the 
document was filed. In view of this addition in the 
Code, a Bench of this CoiiiX in Muhafmriad Farzand AH%

( i )  Yt89o) I.L .R ., I S  AIL, 1 :39.
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V, M{ihat Alt (i) laid down diat die rejection of an 

application under order X L IV , rule i of the Code of 
Civil Procedure for leave to appeal as a pauper is not 

the rejection of the appeal itself and it is, therefore, no 
ground for rejecting a subsequent application for per­

mission to pay the full court fee on the appeal. T h is 
case has not so far been dissented from by any other 

Division Bench, and we are of the opinion that it laid 

down the correct law, if it be assumed that in that case 
the appellant had filed copies of the decree and the 
judgment along with the memorandum of appeal. If, 

however, copies of decree and judgment are not filed at 
all, then the position is diiferent and will be discussed 

under the next head.
So far as the deficiency in the amount of court fee paid 

is concerned, the position seems to be this. T h e  learned 
Judge before whom it is sought to be presented may 

decline to receive the appeal altogether on the ground 
that it is insufficiently stamped. He W'Ould be perfectly 
justified in doing so in view of the provisions of section 

6 of the Court Fees Act, under which no document of 
any kind specified as chargeable in the first or second 

schedule of the Court Fees Act shall be filed, accepted 
or recorded in any court of justice or shall be received 

or furnished by any public officer unless in respect of 

such document the court fee has been paid in full. It 
is, therefore, open to a single Judge to decline to receive 
the document which is insufficiently stamped, on the 
ground that he cannot receive it. But where the docu­
ment has been received and has been accepted as having 
been properly presented, a single Judge should not 

reject the document later on, on the ground of insuffi­
ciency of court fees, unless the matter were within the 
jurisdiction of a single Judge. If a Division Bench 

alone can reject the appeal on the ground of insuffi­
ciency of court fees, then the matter should be laid 
before such a Division Bench.

(i) (igiP) I.L.R., 40 All., 381 .
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T h e  third question is whether a single Judge has 
jurisdiction to reject a memorandum of appeal on the 

ground o£ deficiency in the amount of court fees paid, 
or dismiss it on the ground of limitation, when the 
memorandum of appeal is not sei3arately filed but merely 

accompanies the application for leave to appeal in forma 
pauperis.

T h e  answer in the first instance depends on an inter­
pretation of the w'ords “a motion to admit an applica­
tion” in chapter I, rule i, sub-rule (xii) of the Rules of 

this Court, T h e  learned advocate for the respondent 
relies on these W'Ords and contends before us that a 
motion to admit an application is distinct from the 
application itself and tbat inasmuch as such a motion 

is cognizable by a single Judge, the latter has jurisdiction 
to dismiss the application itself at the very outset. On 
the other hand, the learned counsel for the appellant 
relies on sub-rule {x) of rule i and urges before us that 

an application under order X L IV , rule i of the Code 

o£ C ivil Procedure for permission to appeal in forma 
pauperis can be entertained by a single Judge only when 
the appeal w’̂ ould be within his jurisdiction and not 
otherwise, and that, therefore, the learned Judge should 
not have dismissed this application.

There is no doubt that there is a distinction between 
the two expressions “motion to admit an application'' 
and “ an application” in rule i of our Court. W hat the 

rule intends is that even though the application itself 
may be cognizable by two Judges and that therefore it 
could not be dismissed unless it was put up before and 
considered by a Bench of tŵ o Judges, it may be admitted 

by a single Judge sitting alone. A  motion to admit 
such an application can be made before a single Judge 
and he can admit it; but this does not imply that he can 
also reject the application. If he is of opinion that the 
applicant has made out a prima facie case, and the appli­

cation is fit to be admitted, he may admit it. p u t if, 

on the other hand, he is doubtful and does not consider
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that r.iie application should be admitted, he has no 
pô v.er to reject it, but should order it to be put up 

before a Bench of tiv̂ o Judges, which would then finally 
consider whether the application should be admitted or 
rejected. Sub-rule (.v) restricts the jurisdiction of a 
single judge to dispose of an application under order 
XL,IV, rule i of the Code of Ci^•il Procedure for permis­
sion to appeal in forma pauperis, to only such cases in 
which the appeal itself would be within his jurisdiction 
and does not authorise a single Judge to dismiss an 
application for leave to appeal in forma pauperis, for 

instance, First Appeal, which can be heard and disposed 

of by a Bench of two Judges only. W e are, therefore, 
of the opinion that the present matter was one which 
was exclusively cognizable by a Division Bench, and 
the application for leave to appeal in forma pauperis 

could not have been dismissed by a single Judge sitting 
alone, although it could have been admitted by him. 
We are, therefore, of opinion that a single Judge would 
have no jurisdiction to dismiss an application for leave 
to appeal on the ground that it is barred by limitation, 
if the valuation of the appeal is such that it is beyond 
his pecuniary jurisdiction.

Where, however, copies of the decree and the judg­
ment are not filed, it is impossible to regard the memo­
randum of appeal as constituting a complete appeal in 
itself, In such an event no appeal has really been 
preferred, but only an application fox leave to appeal 
has been made. If that application is granted, then 
there are no furtlier requisites, and the applicant would 
not be called upon to furnish copies of the decree and 
the judgment. But if the application is rejected, the 
whole matter falls through, and there is no longer any 

appeal pending before the court. An appeal can only 
be preferred from a decree, and when the decree is not 
filed, no appeal can be considered to be pending. T h e  
memo];andmii of appeal in such a case must be consi- 

derecl as a mere appendix to the application and the



1935rejection of the application puts an end to the whole 
proceeding. Shaezaxh

These are our answers to the three questions referred v. 
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Before Sir Shah Muhammad Sulaiman, Chief Justice,
Mr. Justice Harries and Mr. Justice Rachhpal Singh

N A N D  R A N I ( D e f e n d a n t )  v .  K R IS H N A  SA H A I a n d  o t h e r s  7iialch‘\ i
( P l a i n t i f f s ) ’̂  ̂ --— -— —̂

H indu law— Funeral expenses— M edical charges— L ien— Charge 
— M other inheriting to her son— M others funeral expenses 
and. medical charges paid by her daughter— R ight to reco-uer 

such payments— N o lien or charge over the estate in respect 
of .such payments— Succession Act (X X X IX  of 1925),, section 
320.

In a H indu fam ily governed bv the Mitalcshara, on the death 

of the last male holder his wido-\v, and after her death. ]us 
mother succeeded to the estate. T h e  mother executed a will 

in favour of her daughter which, at the suit of the reversioners,
•was declared to be invalid. O n the mother’s death the eKpenses 

o f her funeral were defrayed by the daughter, who was living 

w ith her, and the daughter had also advanced money for the 

m edical treatment of the m other ’who had been ailing a lon g 
time before her death. In a suit by the reversioners for posses­
sion of the estate against the daughter she set up the defence 

that she had a lien over the estate in respect of the medical 

charges and funeral expenses ■which had been paid by her and 
the plaintiffs were not entitled to recover possession w-ithout 
paying- her the money. H eld  that the defendant had no lien 

or charge over the estate in respect of the money spent or 
advanced by her.

T h e  funeral expenses as well as the expenses of shradh cere­

monies of the mother, or the wadow, of the deceased last m ale 
holder are in the nature of legal charges, and if a person is 

obliged to defray those charges then the estate of the last m ale 
holder is liable to him  for them. Further, if  such person was 

in law ful possession of the estate, e.g., under a gift from the 
widow or the m other which is valid during her life, and during 

that possession he is obliged to incur such expenses, w hich are 
binding on the estate, then, possibly, he m ight claim  a lien in

^Second Appeal No. of 19̂ (1, from a decree of Muharainad Zamirud- 
din, Subordiuale Judge of Bareilly, dated the 18th of November, 1930, 
confirming a decree of Ghulatn Nazir, City Munsif of Bareilly, datsd the 
8tb of July, 1929.


