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Before Sir Shah Muhammad Sulaiman, Chief Justice,

Mr. Justice Niam.at-ullnh and Mr. Justice Rachhpal Singh

M U K U N D  L A L  a n d  a n o t h e r  ( A p p l i c a n t s )  ii. G A Y A  P R A S A D

AND OTHERS (OPPOSrrE PARTIES)*? --------- — “

C-wil Procedure Code, section 151— N o inherent poiuer of High  

Court to interfere ivith proceedings in suit pending in loiver 
courts— Order of lower court restricting cross-examination 
of xuitnesses in a pending suit— Government of India Act,
1915, section 107— Powers of superintendence— Do not 

authorise revision of order of a subordinate court on the 
ground of being wrong in law— Jurisdiction.

W hile two connected suits, having certain issues common to 
them, were being tried together in a subordinate court, and a 
witness for the plaintiffs was being examined in one suit on the 
common issues as w ell as the other issues arising in that suit 

alone, counsel for the defendants was stopped by the court from 
cross-examining the witness on questions relating to the issues 

U'hich arose exclusively in the other suit. Thereupon the defen­

dants applied to the H igh Court for an order that they should be 
allowed to cross-examine the witness on those issues also:

H eld  that a superior court can not, in the exercise of its in­

herent powder, dictate to a subordinate court how to decide a 

particular point arising in a ease pending in that court. T h e  
power referred to in  section 151 of the Civil Procedure Code 

^vould not include a power, sim ilar to the power of revision 
under section 115, in cases to which that section is not appli­

cable. Section 151 should not be utilised so as to make it 
supplementary to section 115. T h e  inherent powers W'hich 
can be exercised by a superior court are ordinarily such powers 

as are necessary to exercise in relation to proceedings pending 

before it, and not in relation to proceedings pending in sub­
ordinate courts. Section 151, therefore, had no application 

to the case.
Held,  also, that the High Court is not competent, in  the 

exercise of the powers of superintendence conferred by section 
107 of the Governm ent of India Act, to interfere w ith and 

set right the orders of a subordinate court on the gi'ound that 

the order has proceeded on an error of law or an error of fact.

W hether the section conferred on the H igh Court only purely 

administrative authority or also powers of a quasi jud icial

■*̂ Civil Miscellaneous No. 168 of 1934.



1933 character, it certaiiilv conferred no po^ver to in terfere -^vith or
Ui-cu'VD set aside judicial proceedings of n subordinate court.

Mr. S. N. Seth, for the applicants.
Gaya Mcssts. P. L. Banerji and G. S. Pathak, for the

Pkasab , _
opposite parties.
■ SuLAiM AN ,, C . } . ,  N i a m a t - u l i a h  and R a c h h p a l  S i n g h .  

I f . :— This case has been referred to a Full Bench on 
account of a divergence in the opinions expressed in 

two cases of this Court and that expressed in the Bombay 
Hio-h Court. T he applicants applied to this Court 

praying that a certain witness, who was being examined 

in the court below, should be allowed to be cross- 
examined by them on all the issues that arose in t v̂o 

connected suits. These two suits were being tried 
together; but the court had perhaps passed some orders 

previously that evidence should be led by the plaintiffs 
in one suit on the issues arising in that suit ox issues 
which were common to both the suits. W hen the 
x\atness Bhagwan Das was being cross-examined, the 

applicants’ counsel tried to put questions to him relating 
to issues which arose exclusivelv in the other suit, and 

the court disallowed such questions.
T he application in the High Court did not profess 

to have been filed under any specific provision of the 
law; but the learned counsel admitted that it was not an 
application for revision under section 115 of the C ivil 

Procedure Code, but should be treated as an application 
under section 151 of the Civil Procedure Code, or 
section 107 of the Government of India Act. T h e  

learned Judge who referred the case first to a Division 
Bench expressed the opinion, which cannot be ques­

tioned, that section 115 would not be applicable to 
such a matter, as no case had yet been decided, the court 

below liaving merely disallowed certain questions that 
had been put to the witness.

Section 151 does not in terms confer any inherent 

jurKdiction on the courts, but merely preserves the 
inherent power of the court to make such orders as may
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P r a s a d

be necessary for the ends of justice or to prevent abuse 19^5 

of the process of the court. Ordinaxily, as pointed out mxtk-dkd 
by the learned Judge who referred the case first, the 
preservation of the inherent power would n o t  enable 
courts to eKtend the scope of the powers specificallv 
conferred upon them by other provisions of the C ivil 
Procedure Code and section 151 should not be utilised 
so as to niiske it supplementary to section 115. T h e  
inherent powers which can be exercised by a superior 
court are ordinarily such powers as are necessary to 
exercise in relation to proceedings pending before it.
T h e  Calcutta High Court and the Lahore Hig'h C om t 
have exercised the power of staying proceedings in a 
subordinate court, professing to act under section 151.
No other case has been cited before us showing that such 
a power had, prior to 1906, been exercised in any other 
way in relation to proceedings penchng in subordinate 
courts.

An opinion was expressed in Harnand Lai v. Chatur- 
bhuj (1) that the inherent power preserved by section 
151 would extend to orders to subordinate courts.
That, however, ŵ as a case where the subordinate court 
had refused to stay proceedings and the High Court 
ordered that the proceedings be stayed until proceedings 
in lunacy, which were going on in the court of the 
District Judge, had been determined. At a later stage 
the same case. Chatarbkuj v. Harnand Lai (2), was 
brought up before the High Court, because the court 
below had declined to appoint a guardian for the 
defendant, accepting the finding of the District Judge in 
the lunacy proceedings that he was not a lunatic. As 
the case was still pending, the learned Judges felt 
inclined to hold that even section 115 of the Civil 

Procedure Code might be applicable to such a case but 

preferred to base their decision on section 151, and held 

that they coidd direct the court below to inquire into 

the question of lunacy itself. Certain observations in

(1) (191-6) L L .R . 4S All., 356. (̂ ) (1927) I.L.R., 50 AIL,
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1935 the judgnient suggested that the powers reserved to

Mttkujtb courts under section 151 are very wide and that any 
order can be passed w^hich would be for the ends of 
j^istice and to prevent an abuse of the process of sub­

ordinate courts.
On the other hand, the Bombay High Court in 

Bhansing v. CJiaganiram Hurchand (1) and Ramchandra 

Govind v. Jayanta {2) has taken the view that the power 
referred to in section 151 does not include power to 

dictate to a subordinate court and interfere with its 
proceedings. In a later case decided by another Bench 
of this Court, in Atrna Ram v. Beni Prasad (5), it was 
laid down that ordinarily the inherent power, referred 

to in section 151, would be limited to its jurisdiction to 
deal with proceedings pending before it and would not 
include a wide jurisdiction over inferior courts; other- 
Vvise it would be conferring power on the High Court 
even far in excess of that conferred by section 115. T h e  

learned Judges in Harnand Lai’s case had relied on two 
-earlier cases of this Court in Joshi Shih Prakash v. 
Jhiiiguria (4) and BalgobinU v. Sheo Kumar (5) in 
support of their opinion; but these cases are no authority 
for the proposition that a superior court can, in the 

exercise of its inherent power, dictate to a subordinate 
court how to decide a particular point arising in a case. 
They were all cases where inherent power was exercised 
in relation to proceedings which had taken place in the 
High Court itself. W e are of opinion that the power 
referred to in section 151 would not include a power 

similar to power of revision under section 115, even in 
cases to which that section is not applicable. T h e  legis­
lature has thought fit to restrict the revisional power of 
the High Court under section 115; and it could not have 
been intended that that section could be ignored and the 
High Court could exercise its inherent power and rectify 
errors of law or errors of fact committed by courts below

a )  IJ918) I .L .R ., 43-Bom .. 36,55. (2) (iqso) I .L .R .,  45 B o m ., K03.
(S') (iQM) I.L.R., 56 AIL, 907. (4) (iqoj) IX .R ., 46 All., 144.

(f>) (iqaiV I.L .R .. 46 A ll.. 864.
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1935ill cases decided judicially. W e are, therefore, of 
opinion that section 151 can have no application to the Mtjkxjnd 
case before us.

It is next contended that the power of superiiiten- 
dence, conferred on High Courts under section 107 of 

the Government of India Act, is much wider in its scope 
and empowers this High Court to interfere in the pre­
sent case. T he language of section 107 is similar to 
that used in clause 15 of the Charter Act (34 and 25 
Vic., C.104). W hile that Act was in force, the question 
came up for consideration before a Full Bench in T e j  
Ram V. Harsukh (1) and it was the unanimous opinion 

of all the four learned Judges that the clause conferred 
on the High Court no levisional power, no power to 

interfere with or set aside judicial proceedings of a 
subordinate court, though it conferred on the High 
Court administrative authority, and not judicial powers, 
and that it would be competent for the High Court in 

the exercise of its powers of superintendence to direct 
a subordinate court to do its duty or abstain from taking 
action in matters of which it has no cognizance; but the 

High Court is not competent in the exercise of this 
authority to interfere and set right the orders of a 

subordinate court on the ground that the order of the 
subordinate court has proceeded on an error of law or 
an error of fact. T h e  learned Judges pointed out that 
this interpretation of the statute was in accord with the 
practice which had prevailed in this Court. Although 

in a later Full Bench case, Muhammad Sulem.an Khan  
V. Fatima (3) it was conceded that the power conferred 

on High Courts under section 15 of the Charter Act was 
not confined to administrative superintendence only but 
included powers of a judicial or judicial character, 

it was agreed that “ the High Court is not competent, 

in the exercise o f this authority, to interfere with and set 

right the orders of a subordinate court on the ground 
that the order of the subordinate court has proceeded on

(j) (iSyg) I,L.R ., 1 All., lo i. (2) (1886') I.L .R ., 9 A ll., 104.

VOL. L V I l ]  ALLAHABAD SERIES 9 8 1



1935 an error of lâ v or an error of fact” . This opinion was; 
Mitkund of course, followed by a Division Bench later, in the 

case of Adya Saran Singh v. Jagannath (i), which arose 
fStsvD under section 107 of the Government of India Act. 

T he learned Judges pointed out that the power of 
superintendence vested in this Court, as embodied in 

section 107 of the Government of India Act, was not 
intended to authorise this Court, in the exercise of the 
authority so given, to interfere with or set right the order 
of a subordinate court on the ground that such order 
had proceeded on an error of law or an error of fact.

In view of these authorities, it is quite clear that it is 
impossible to interfere with the refusal of the court 
below to allow certain questions to be put to the witness 
on the ground that the court has erred in law in disallow­
ing such questions. There are, no doubt, some cases 
arising under Act X V III of 1879 (Legal Practitioners’ 
Act) out o£ cases in which certain persons had been 
included in lists of touts maintained by District Judges 
and prevented from coming within the precincts of the 
court compound, e.g., In the matter of the petition of 
Madho Ram {2) and In the matter of the petition of 
Kashi Nath (g); but these were not really judicial cases 

adjudicating upon the rights of two contending parties 
but were orders of an administrative character which the 
District Judge had passed. T h e High Court considered 

that the case came within the purview of section 15 of 
the Charter Act or section 107 o£ the Government of 
India Act.

Our attention has also been drawn to the case of Sant 
l.nl V. Keikir Nath (4), in which the power conferred 

on the High Court under section 107, Government of 
India Act, was invoked. In that case the Honorary 
Miinsif had omitted to carry out the order of the High 
Court directing him to decide certain objections and 
proceed in accordance with law. T h e Munsif, in spite 
of the order, did not decide the objections, and did not

<1̂  (I924) IX .R .. 46 All., 323. (2) (1899) I.L.R,, 21 AIL, i8 i.
<3) (.1923) IX .R .. 45 AIL, 676. (4) [1935] A.L.J., 309.
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pToceed in accordance with law. T h e  learned Judge , 
felt some difficulty in applying section 115, as the matter 
was still pending before the Munsif, but interfered under 
section 107 of the Government of India Act. T h at case 
was of a peculiar nature, and it is not necessary to 

consider in this case whether it was rightly decided, 
particularly as the learned Judge was bound to follow 

the previous Division Bench rulings.
In view of the decisions of the Full Benches of this 

Court and the practice which has prevailed so far, it is 

impossible for us to interfere under section 107 of the 
Government of India Act. T h e  application is accord­

ingly dismissed with costs.

1935

M U I v U N D

LATi
V.

T s a s a o

Before Sir Shah Muhammad Sulaiman, Chief Justice^
Mr. Justice Niamat-iiJl'iIi and M.r. Justice Rnchhpal Singh

SH A H Z A D I B E G A M  ( A p p l i c a n t )  t;. A L A K H  N A T H  a n d  

O TH E R S ( O p p o s i t e  p a r t i e s ) *

Letters Patent, section 10— ' 'J u d g m e n t ’ ’— Order dismissing 

application for extension of time for filing an appeal or 

application— No appeal lies-— Civil Procedure Code, order 
X L I V , rule 1— Application for leave to appeal in form a 

pauperis, accompayiied by memorayid'iim of appeal and copies 
of judgment and decree—r-Rejection of application is not re­

jection of appeal— Rules of High Court, chapter 1 , rule 1, 
clauses (x) and (xii)— Powers of a single Judge in dealing 

with an applicatioj% for leave to appeal in form a pauperis.

A n order dismissing an application under secdon 5 of die 
Lim itation Act and refusing to extend the time for filing an 
appeal or an application, as the case may be, is not a jud g­

ment within the m eaning of section 10 of the Letters Patent, 

and accordingly no  appeal lies from  the order.

Such an order does not involve an autom atic dismissal o f the 
appeal in itself; the two matters, namely the appeal filed be­

yond time and the application for extension of tifne, are 
distinct and separate. T h e  granting or rejection of the appli­

cation, according as a sufficient cause for the delay is or is 
not made out to the satisfaction of the court, is not an adfiidi- 

cation upon the rights and liabilities of the parties, bu t is o f 
the nature of an interlocutory order in a pending m a tte r; the

1935 
March, 1

^Appeal No. 14 of 1933, under section 10 of the Letters Patent,


