
1'335 court of small causes in respect of this suit by virtue o£
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section 54(4), which does nor. in terms apply, the trans- 

Axi itnsAiN fer not being from a court of small causes. T h e  A ddi
tional Munsif of Shahjahanpur could, therefore, try the 
suit only within the limits of his own jurisdiction, and. 

not within the jurisdiction supposed to have been dele

gated to him. In my opinion, the decree passed, by 

the Additional Munsif in this ^uit was as much open 
to appeal as any other decree passed, by him in any suit 

of a like description instituted in his court. According
ly I hold that the plaintiff’s appeal to the court of the 
District Judge was competent and that he should have 

disposed of it on the merits. T h e application for revi
sion is allow-ed with costs, the decree of the District 

Judge is set aside and the case is remanded to his court 

with the direction that the plaintiff’s appeal be dis
posed of on the merits.

A P P E L L A T E  C IV IL

Before Sir Shah Muhammad Sulaiman, Chief Justice, cnid 
Mr. Justice Bennet

1935  ̂ R A M  C H A R A N  a n d  a n o t h e r  ( D e f e n d a n t s )  v . G A JA D H A R
February, 22  a n d  a n o t h e r  ( P l .a . i n t i f f s ) *

Landlord and tenant— Trees— Abadi— Parti land— Trees plant
ed by tenant in waste land of abadi— Ownership.

Trees planted by tenants, without the permission of the 
zamindar, in parti land of the abadi presumably belong to the 

zamindar who is the owner of the land, unless a custom is set

up and proved which entitles the tenants to cut and take the

wood of such trees.

Messrs. Akhtar Hi'.scin K hm  and Kedar Nath Sinha, 

for the appellants.

Messrs. G. P. Bkargava and Deo Narain Singhs for the 

respondents.

*Second Appeal No. 1171 of iggi, from a decree of Kalidas Benexji, 
Additjonal Subordinaie Judge of Ailaliabad, dated the 22nd of Mav, 1931, 
confirming a decree of Thakiir Hardeo Singh, Munsif, East Allahabad, dated 
the of April, 1930.



C h a e a n

V.

CjA J AI)TT A!R)

SuLAiMAN, C.J., and BenxSlTj J . : — This is a second 1935 
appeal by die defendants against concurring decrees o f bam 
the two lower courts awarding the plaintiffs Rs.75 

damages for the cutting down of a neem tree in parti 

land in the village site by the defendants. T h e  plaint 
set out that the tree was owned and possessed by all 

the zamindars ot: the village and that the defendants 
cut it down without any right. T h e written statement 

alleged that the tree was planted by the father of defen
dant No. 1 close to his house which was now used as a 
cattle-shed and was still in the possession of the defen

dants, and that the tree was planted more than 40 years 

ago, and that the defendants required wood for the con
struction of their house and therefore got the tree cut 

down. T h e written statement did not clearly say that 

the tree was planted with the permission of the zamin

dars. Further, it did not say that there was any custom 
in the village by which the defendants tenants were 

entitled to the wood of trees planted by them on parti 

land in the village abadi. T h e  sole issue framed was 

whether the plaintiff is the owner of the tree in suit and 

to what sum the plaintiff Is entitled. T h e  lower court 

found that the plaintiff did not know who planted the 

trees, that the trees were planted by the ancestor of the 

defendant in parti land of the abadi, that there was no 

evidence of the custom, that the defendants were mere 

trespassers, and therefore the suit was decreed. T h e  lower 
appellate court found that there was no permission of the 

zamindar pleaded or proved and it upheld the decree, 

regarding the defendants as trespassers.

T h e  defendants have appealed to this Court on the 

ground that they have a legal right to take the wood of 

this tree. T h e defendants rely on the ruling of 

Daniels^ J., in Ram Nath  v. Mata Sahai (1), in which 

lie  dealt with other matters and at page 418 he stated :

■“ It is next argued that in the absence o f proof, of

(1) A.I.R., 1933 AIL, 417.
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special ciistoni Jagaiinath, though in possession of the 

Ram trees, had no right tc transfer them. T h e lower court 
UI.U..1N ruling in Jalesar Sahii v. Raj Mangal (i),

Gajadhae I I with the lower court that whatever viewsO
may formerly have been held, the presumption now is 

that a tenant has a right to cut and sell trees planted by 

him.” T he judgment shows that the suit related tO' 

the possession of certain trees and of a house in the 
abadi. T he reasons given by the learned Judge are 

vague and the ruling to which he refers relates to the 

case of trees planted on what had been an occupancy 

holding. That ruling, Jalesar Sahu v. Raj Mangal (i)  ̂

does not apply, in our opinion, to the case of trees 

planted on parti land in die abadi. On behalf of ihe 

plaintiffs reliance is placed on the case of Jugdip 

Narain Singh v. Jokhan Ahir (2) in which S ta n ley , C.J., 
and PiGGOTT, J., held that trees planted in a grove out

side the occupancy holding of a tenant could not be sold 
bv the tenant, and on the case of Ram Sarup v. Jaga.n 
Naih  (3), in which Sunder I.a l, ]., held that a tenant 
had no right to sell trees planted on the waste land in- 
a village. W e consider that these two latter rulings, 

should be followed. For the plaintiffs reliance was 
also placed on the case of Gohardhan Pande v. Dehi' 

jBiw’ (4). This was a ruling by B oys, J., and in regard 

to trees planted on parti land in the abadi he held that 

the criterion was that where a person who has planted 

the trees gives or gives up something in return for the 

permission to plant the trees there, in the absence of 

other special considerations the trees become the pro

perty of the person who plants them, but where he- 

gives nothing, the property in the trees becomes that 

of the zaniindar. We do not think that this is a gene
ral criterion which we should follow, as it is not 

apparent from where the doctrine of consideration is- 

derived, but the case does not apply to the present suit^

(̂ ) (̂ 9- ')  IX .R .. AIL, 606. (a) (inio^ 5 Indian Cases, 256.
35 Indian Cases, 152. ^  A .LR ., igag AlL, 146.
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IflSo

Gajadhau

because in the present suit there was no previous per

mission to plant. Ram

It is usual that in cases like the present tliere is evid- 

ence of custom and a finding of custom, and we consi

der that it lay on the defendants to plead and prove a 

custom by which they could be entitled to take the 

wood of this tree. In the absence of any proof of 

custom, we consider that prim a facie the presumption 

is in favour of the zamindar. T h e  zamindar is the 

owner of the soil of a parti and presumably the tree 

which is grown on that parti land and attached to the 

soil is transferable with a transfer of land and pre

sumably therefore the tree goes with the land and must 

be regarded as pertaining to the land. In the absence 

therefore of a pleading and proof that the defendants 

had a right to cut the tree, wc hold that the defendants 
had no such right. W e accordingly consider that the 

decision of the lower courts is correct and we dismiss 
this second appeal with costs.
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Before Sir Shah Muhammad Sulaiman, Chief Justice, and 

Air. Justice Bennet  

G O V IN D  P R A SA D  ( P l a i n t i f f )  v . K A N D H A I S IN G H  a n d  „  ,
February

OTHERS ( D e f e n d a n t s )*  .

Agra Tenancy Act (Local Act III  of 1926), sections 99, 121—  
Dispossessioji of sub-tenant by landlord (owner)— Suit by .mb- 
tennnt against the landlord— Jurisdiction— Civil and revenue 
courts.

A  sub-tenant of certain occupancy tenants, w ho after granting 
the sub-lease abandoned their holding, was dispossessed by the 
landlords. Held, thzt  a suit by the sub-tenant against the land

lords or landholders-in-chief was covered by sections 99 and 121 
of the Agra Tenancy A ct and was cognizable by the revenue 
court.

Mr. S. IV. for the appellant.

Mr. Shiva Prasad Sinha, for the respondents.

*Second Apneai No, 1184 of from a decree of Ganga Pr.isad Vf»rma,
Subordinate Judije of Patehpiir, dated the 8th of June, rnodifying a
decree of N. P. Sanyal, Munsif of Fatehpur, dated the /[th of July, 1950-


