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Before Mr. Justice Niamat-ullah 

M U N IR A N  ( P l a i i n t i f f )  v . A L I H U SA IN  (DEFE^'DANT)^

■CAvil Procedure Code, section 24(4)— Honorary Muiisifs Act February, 20 

(Local Act 1 1  of 1896), section 8(2), proviso— Transfer of suit 
from Munsif exercising small cause court powers to Bench of 
Honorary Munsifs— Suit 7Jot retaining small cause court 
character thereupoji— Transferred again to a Munsif not 
having any small cause court poioers— Appeal from decree.

A  suit of small cause court nature was filed in the court of a 
M unsif exercising adequate small cause court powers. It was 

thereafter transferred to a Bench of H onorary Munsifs, and 

from  there it was again transferred to an A dditional M unsif 

w?ho had no small cause court powders, and was decided by h im ;
H eld,  that an appeal lay from the decision. U pon transfer 

to the Bench of H onorary M unsifs the suit did not retain its 
character as a small cause court suit by virtue of section 24(4)

•of the C ivil Procedure Code, as its operation is expressly ex
cluded by the proviso to section 8(2) of the H onorary Mimsifs 

Act, 1896. N or did section 24(4) in terms apply to the second 
transfer as it was not a transfer from  a court of small causes.

T h a t section not being applicable, the A dditional M unsif could 

not be deemed to be a court o f small causes for the purposes of 
th at suit,

Mr. M. N. Rama, for the applicant.
Mr. Lakshmi Narain Gupta, for the opposite party. 

N i a m a t -u l l a h , J. : — T his is an application for revi- 

■sion under section 115 of the C ivil Procedure Code and 

is directed against an order passed by the learned Dis

trict Judge of Shahjahanpur. T h e  applicant in this 

Court was the plaintiff in a suit for recovery of 

R s .i52-8-0, instituted in the court of the Munsif, who 
had jurisdiction of a court of small causes up to 

Rs.500. It is not disputed that the suit was cognizable 

by the M unsif on the small cause court side of his 

jurisdiction. Before any proceedings could be taken, 

the suit was transferred to a Bench of Honorary Mun- 

sifs, where it remained pending until, on the applica-

*Civil Revision No. 619 of 1934.



1933 tioii of the defendant, the District Judge transferred it
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m-onikax to the court of the Additional Munsif, Shahjahanpur,^ 

Ai.1 Hfsaiin' jurisdiction to try cases under the P rovin 
cial Small Cause Courts Act. T h e Additional M unsif 

tried the suit on the merits and dismissed it. T h e 

plaintiif appealed from the decree to the court of the 

District Judge, Siiahjahanpur, who held that no 
appeal lay, as the Munsif should be. deemed to have- 

decided the case as a Judge, small cause court. T his 

vieTv purports to be based on section 24(4) of the C ivil 

Procedure Code. The District Judge dismissed the 

appeal, holding that none had lain to him. T h e  
present application for revision is directed against the 

decree of the District Judge dismissing the plaintiff’s 

appeal to his court.

T h e  reasons on which the judgment of the District 

Judge proceeds are somewhat involved; but his view  

seems to be that the suit, throughout its progress, 

retained its character as a suit of small cause court 
nature, that even when it was pending in the court of 

the Bench of Honorary Munsifs it was a suit of a small 
cause court nature with the only difference that the 

losing party had a right of appeal under the Honorary 

Munsifs Act (Local Act II of 1896) and that the Addi- 

tional Munsif, who was not subject to the Honorary 

Munsifs Act, had power to try it as a Judge, small cause 

court, though he had otherwise no jurisdiction under 

the Provincial Small Cause Courts Act. T h e  learned 

Judge has referred to section 24(4) as being applicable 

to the circumstances of this case.

In my opinion the ground on which the learned 

Judge has based his judgment is erroneous. It is true 

that the court in which the suit was originally institut

ed had Jurisdiction to try it as a small cause court. It 

is ec|uallv true that, if the suit had been transferred on 

the _^pp1ication of one of the parties to it to another 
court other than that of Honorary Munsifs, such court



would have had jurisdiction to try it as a small cause

court, even though it otherwise had no jurisdiction Mcn-ikan

under tlie Provincial Small Cause Courts A ct B ut axi HtrsAiN

when the suit w'as transferred to the Bench of Honorary
Munsifs, it became subject to the provisions of the

Honorary Munsifs Act, I.ocal Act No. II of 1896. T h e
proviso to section 8(2) of that Act expressly excludes

the application of section 54(4)- It should be noted

that the reference in the proviso is to section 25 of A ct

X IV  of 1882, which corresponds to section 54 of Act

V  of 1908, T he proviso clearly provides that section

24(4) of the C ivil Procedure Code shall not be deemed

applicable to cases transferred from courts of small

causes to those of the Honorary Munsifs who are to

exercise jurisdiction under Local Act II of 1896. T h e

learned District Judge has overlooked the proviso to

section 8(2'/, othenvise he could not have maintained

that the suit, -when transferred to the court of the

Bench of Honorary Munsifs, retained its character as a

suit of small cause court nature with the difference

that the decree of the Honorary Munsifs was appeal-

able. As already stated, the application of section

24(4) is completely excluded by the proviso to section

8(2). But for section 24(4), a court to wdiich a suit of
small cause court nature is transferred can try it within

the limits of its own jurisdiction, and not as a court of

small causes if it has no power under the Provincial

Small Cause Courts Act. Outside section 24(4'̂  there

is no rule of law w^hich justifies the view that the court

to which a suit is transferred has all the powers of the

court in which it was originally instituted. It follows

that it is not correct to say that “ the suit retained its

character as a small cause court suit” w hile it was

pending in the court of the Honorary Munsifs.

AVhen the suit was transferred from the court of the 

Bench of Honorary ISfunsifs to that of the Additional 

Munsif, the latter cannot acquire the jurisdiction of the
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1'335 court of small causes in respect of this suit by virtue o£
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section 54(4), which does nor. in terms apply, the trans- 

Axi itnsAiN fer not being from a court of small causes. T h e  A ddi
tional Munsif of Shahjahanpur could, therefore, try the 
suit only within the limits of his own jurisdiction, and. 

not within the jurisdiction supposed to have been dele

gated to him. In my opinion, the decree passed, by 

the Additional Munsif in this ^uit was as much open 
to appeal as any other decree passed, by him in any suit 

of a like description instituted in his court. According
ly I hold that the plaintiff’s appeal to the court of the 
District Judge was competent and that he should have 

disposed of it on the merits. T h e application for revi
sion is allow-ed with costs, the decree of the District 

Judge is set aside and the case is remanded to his court 

with the direction that the plaintiff’s appeal be dis
posed of on the merits.

A P P E L L A T E  C IV IL

Before Sir Shah Muhammad Sulaiman, Chief Justice, cnid 
Mr. Justice Bennet

1935  ̂ R A M  C H A R A N  a n d  a n o t h e r  ( D e f e n d a n t s )  v . G A JA D H A R
February, 22  a n d  a n o t h e r  ( P l .a . i n t i f f s ) *

Landlord and tenant— Trees— Abadi— Parti land— Trees plant
ed by tenant in waste land of abadi— Ownership.

Trees planted by tenants, without the permission of the 
zamindar, in parti land of the abadi presumably belong to the 

zamindar who is the owner of the land, unless a custom is set

up and proved which entitles the tenants to cut and take the

wood of such trees.

Messrs. Akhtar Hi'.scin K hm  and Kedar Nath Sinha, 

for the appellants.

Messrs. G. P. Bkargava and Deo Narain Singhs for the 

respondents.

*Second Appeal No. 1171 of iggi, from a decree of Kalidas Benexji, 
Additjonal Subordinaie Judge of Ailaliabad, dated the 22nd of Mav, 1931, 
confirming a decree of Thakiir Hardeo Singh, Munsif, East Allahabad, dated 
the of April, 1930.


