
A^OL. L V I I ALLAHABAD SERIES 943

It is only defendants who have acted honestly, although 
they might have exceeded the actual power conferred Shiam Lai 

upon them by an enactment, who would be protected, asdul 
O f course, where it is established that the act done was 
in strict accordance with an enactment, there would be 
an obvious protection. But even where the power was 
exceeded, there would be protection in cases of good 
faith and bona fide belief. W e are, therefore, of opinion 

that although the language of the section is unhappy, 
there is no good ground for departing from the view 
which had been expressed under the old A ct and in 

support of which there is a preponderance of authority 
in India.

If the defendant were to satisfy the court that at the 
time when he made the report he acted honestly on some 
information received, he w ould be protected, even 

though the report might turn out to be absolutely false 
but not so to the knowledge of the defendant.

W e accordingly allow this appeal and setting aside the 
decrees of the courts below send the case back to the 
trial court through the lower appellate court for disposal 
according to law.

A P P E L L A l'E  C IV IL

Before Mr. Justice Thom  and Mr. Justice Iqbal Ahmad  

JSHWAR DAYAL (Plaintiff) y. AMBA PRASAD and 1935
OTHERS (Defendants)*

Court Fees Act (F II of  1870), section 7(iv)(c); schedule I I ,  
article i7(iii)— Declaratory suit— Consequential re lie f”—
Whether two declarations, or a declaration with a consequen­

tial relief— Suit by son for a declaration that a mortgage of 
family property made by the father loas unenjorceable ana 
that the property leas not saleable in execution of the mort­

gage decree.

A  suit was brought by a H indu son for a declaration that a 
certain m ortgag e of the fam ily property made by die father 

was unenforceable, on the ground of want of leg a l necessity,
________ ' ___ ^ ____  » ,

*First Appeal No. 139 of 1933, fxom a decree of Kedar Nath Mehra, 
Subordinate Judge of Bulandshabr, dated tlie 14th of February, 193J.
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1^35 and that tlie fam ily property was not saleable in execution of

IsmvAB decree for sale which had been obtained on that m ortgage:
D a y a l  Held, tiiat the suit was for a declaratory decree where no conse-

Amba quential relief was prayed, and the court fee payable was the

PiusAD fixed fee under article i7(iii) of the second schedule of the Court
Fees Act, and not an ad valorem fee under section 7(iv)(c).

“ Consequential relief ” means some relief which is a neces­

sary corollary to the principal declaratory relief prayed for. 
Instances of “ consequential relief ” are furnished by cases in 

w'hich, over and above the prayer for declaration of his title, 
the plaintiff asks for some relief by way of injunction, or 

possession, or appointment of receiver, or partition of his share, 

etc. Such cases must be distinguished from  cases in w^hich two 

or more declaratory reliefs are prayed for. It may be that one 

of such declaratory reliefs can in one sense be said to follow  

from the other declaratory relief claimed, but this fact alone 

can not make a declaratory relief a consequential relief w ith­

in the m eaning of section 7(iv)(c) of the Court Fees Act.

In the present case the declaratory relief prayed for, that the 

mortgage was unenforceable and that the property was not 

saleable in execution of the mortgage decree, ŵ as really only 
one declaratory relief, for the reason that at the date of the suit 

the mortgage had merged in the decree and had ceased to 
CKist. Indeed, if the plaintiff had simply asked for a declara­

tion that the property was not saleable in execution of the 
decree, that relief could, on proof of the facts alleged by the 

plaintiff, have been granted to him ; that relief was, therefore, 
a declaratory relief and not a consequential relief,

Mr. C. B. Agarwala, for the appellant.

Dr. N. C. Vaish/ioT the respondents.

T HOM and Iqbal Ahmad, JJ. :— This appeal arises 

out of a suit brought by the plaintiff appellant for a 

declaration that the hypothecation bond, dated the 5nd 

of January, 1955, executed by defendant No. the 

father of the plaintiff, in favour of defendant No. 1 was 

unenforceable and that the family property mortgaged 

by that deed was not saleable in execution of an 'ex parte 

decree for sale obtained by defendant No. 1 on the basis 

of the said mortgage deed. T he plaintiff also prayed 

tor a declaration that “ the purchase made by defendant 

Wd, 3 in exeaition of a simple money decree . . . is
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iiuli and void as against the plaintiff and the property 1935 

in dispute/’ t s h w a r

T h e piaintiff valued the suit for the purpose of juris­

diction at Rs. 10,000 and paid a court fee of Rs.so. T h e  

plaintiff’s case was that there was no legal necessity for 

the execution of the mortgage deed by defendant No. 2, 

and the amount, if any, borrowed by defendant N o. 2 

was spent by him on '“improper acts and immoral pur­

poses” . It was recited in the plaint that defendant 

No. 1 obtained an ex parte decree on the basis of the 
mortgage deed without impleading the plaintiff. T h e  

relief as against defendant No. 3 mentioned above was 

based on the allegation that the purchase made by lier 

was in execution of a simple money decree wdth respect 

to a debt that was taken by defendant No. 2, for immoral 
purposes.

Defendant No. 1 alone contested the suit and one of 
the pleas raised by him was that ad valorem court fee 

-on Rs. 10,000 was payable and the plaint was insufficient­

ly stamped. T h e  learned Subordinate Judge, relying 
on the Full Bench decision in the case of Kalu Ram  v.

Babu Lai (1), accepted the contention of the defendants 
and called upon the plaintiff to pay ad valorem court 

fee on Rs. 10,000. He granted time to the plaintiff for 

making good the deficiency in the court fee, but as the 

plaintiff failed to make good the deficiency he dis­
missed the suit with costs.

T h e  plaintiff has come up in appeal to this Court and 
it is contended on his behalf that the court fee paid on 

the plaint was sufficient and the view taken by the court 

below was erroneous. In our judgment this conten­

tion is ŵ ell founded.

T h e question whether the court fee paid is or is not 

:sufficient must be decided xvith reference to the relief 

prayed for in the plaint, irrespective of the fact ^vhether 

the omission of the plaintiff to ask for some further or

(1) (1932) I.L .R ., 54 AIL, 812.
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consequential relief would or would not entail the dis-‘ 
ismvAJi. missal of the suit in view of some statutory provision, 

V. e.o'. the provisions of section 42 of the Specific Relief
Act. A t the stage at which the consideration of the 

question of court fee arises the court is not concerned 
with the question as to what reliefs should have been 
prayed for by the plaintiff. It has to confine its atten­
tion to the reliefs contained in the plaint and to see 

whether the court fee paid by the plaintiff is or is not 
sufficient in accordance with the provisions of the Court 

Fees Act. Further, in the decision of the question of 

court fee the court has to bear in mind the principle 
that a fiscal enactment is to be strictly construed and in 

favour of the subject.

It is contended on behalf of the plaintiff appellant 

that as the plaintiff merely prayed for a declaratory 

decree the case fell within the purview of article i7(iii) 

of the second schedule to the Court Fees Act. which 

provides a fixed court fee of R s.io  for a plaint “ to obtain 
a declaratory decree where no consequential relief is 
prayed” . It is contended, on the other hand on behalf o f 

the defendants respondents that the prayer contained 
in the plaint was not only for a declaratory decree but 

also for a consequential relief and the plaintiff was 
therefore liable to pay ad valorem court fee on the 

amount (Rs. 10,000) in accordance with section y(iv)(c) 
of the Court Fees Act which provides about court fee in 
suits to obtain a declaratory decree or order where 
consequential relief is prayed.

The Full Bench decision in Kalu Ram  v. Babu Lai (1), 
mentioned above, has no application to the case before 

iis. In that case the relief prayed for in the plaint was 

for the cancellation of an in.strument and also for the 

cancellatibn of the compromise, the preliminary decree 

and the final decree in a certain suit, and it was held 

by this Court that the court fee payable was under the 

residuary article, schedule I, article 1 of the Court Fees

(1) (1935) IX .R ., 54 A ll., 815.
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Act. W e are not concenied in the present case wiili 

any prayer for the cancellation of any instrument or for 

the cancellation o£ any decree. T h e  only question that v. 

we have to consider is whether the reliefs sought by the p tS i-  

plaintiff were mere declaratory reliefs or there was also 

a consequential relief prayed for by the plaintiff- In 
the Full Bench case mentioned above it was observed 

that the words “consequential relief” in section 'j(iv)(c) 

mean some relief which follows directly from the dec­
laration given and “ cannot be claimed independently 
of the declaration as a substantive re lie f ’ . Similaily 

in Murza Hyder Alii  v. Hussain Raza Sahib (i), it was 

held that consequential relief means a substantial and 

immediate remedy in accordance with the title that the 
court has been asked to declare. In short, consequen­

tial relief means some relief which is. a necessary corol­

lary to the principal declaratory relief prayed for by the 

plaintiff. Instances of consequential relief within the 

meaning of section 7(iv)(c) of the Court Fees Act are 

furnished by cases in which, over and above the prayer 

for declaration of his title, the plaintiff asks for some 

relief by way of injunction, or possession, or appoint­

ment Of receiver, or for partition of his share, etc. Such 

cases must be distinguished from cases in which two or 

more declaratory reliefs are prayed for by the plain­

tiff. It may be that one of such declaratory reliefs can 
in one sense be said to follow from the other declara­
tory relief claimed by the plaintiff, but this fact alone 

cannot make a declaratory relief a consequential relief 

within the meaning of section 7 (iv)(c) of the Court Fees 

Act. Instances of suits in which more than one declaratory 
relief were prayed for and each of the reliefs was held 
to be an independent declaratory relief are furnished 

by the decisions of this Court in Brij Gopal y. Suraj 
Karan (2), Lakshmi Narain Rai v. Dip Narain Rai

( )̂ 3.nd Abdul Samad Khan v. Anjuman lslamia^

(1) (1914) 24 Indian Cases, 316. (a) [iqp,2] A.L.J., 466.
(3) (193a) 1-L.R., 55 All., 274.
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1935 G o r a k h p u r  (i). In the last mentioned case the plain-' 

isinvAB tiff prayed for a declaration that a deed of gift executed 

by a certain person in favour of the defendant was 

PeasId illegal and ineffectual as against the plaintiff and that 
the defendant had no right to interfere with the posses­

sion of the plaintiff. It was held that a court fee of 

Rs.20 paid on the plaint was sufficient as the relief 

claimed in the plaint involved two declarations.

In the case before us the declaratory relief prayed 

for by the plaintiff— that the hypothecation bond was 

unenforceable and that the family property was not 

saleable in execution ol’ the decree obtained by defen­
dant No. 1— was really only one declaratory relief, for 

the simple reason that "on the date of the suit the 

hypothecation bond had merged in the decree and had 

ceased to exist, and it was the apprehension of the 

family property being sold in execution of the decree 

that led the plaintiff to institute the suit and to claim 

the relief noted above. Indeed, if he had simplv asked 
for a declaration that the property was not saleable in 

execution of the decree, that relief could, on proof of 

the facts alleged by the plaintiff, have been granted to 

him. T h e relief for a declaration that the family pro­

perty was not saleable in execution of the decree was, 

therefore, a declaratory relief and not a consequential 

relief. I ’he plaint was therefore sufficiently stamped 

and the court below was wrong in dismissing the suit. 

For the reasons given above we allow this appeal, set 

aside the decree of the court below and remand the case 

to that court with directions to re-admit it to its original 
number and to try and dispose of it according to law. 

Costs here and hitherto shall be costs in the cause and 
shall abide the result.

0) [1933] A.L.y., 15-37.
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