
my mind, o£ very great importance. My conclusion 
would not have been different even if in the present gayasi Rah 
deed that sentence had not found a place. In both the shakab- 
documents there was a provision that in case of a transfer tjDDiN

to another person, the other executant would acquire 
the property on payment of a consideration at a fixed Suimman, 
rate and not on payment of the price paid by the pur­
chaser. But 1 agree with my learned brother that the 
Full Bench case cannot be treated as an authority for 
the proposition that section i o does not apply to such 
cases, because the point was never argued by counsel 
before the learned Judges and there is nothing in the 
judgment to indicate that their attention ŵ as drawn to 
the contention. W e cannot therefore presume from 
the mere fact of the similarity of the language of the two 
documents that this point was necessarily decided by the 
Full Bench. Looking at all the conditions entered in 
the document prohibiting transfer by mortgage, gift or 
sale to any one except the promisee and his heirs, and 
entitling the latter to recover it for Rs.175 only, no 
matter for how much more it may be sold, and even 
prohibiting an auction sale for more than Rs.175, and 
all this for all generations to come, there is no doubt that 
for all practical purposes there is an absolute restraint 
on alienation, and the conditions are void.
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REVISIONAL CRIMINAL

Before Justice Sir Charles Kendall and Mr. Justice Bajpai

E M P E R O R  t;. B A N W A R I L A L * 1935

Criminal Procedure Code, sections 369, 561A — Review of judg- 
7nent in criminal cases— Second application, through counsel, 
for revision after ja il application for revisio?i was dismissed—  
Jurisdiction— W hether tJie H igh Court has power to review its 

judgm ent in a criminal revision case, after it has been signed 
and sealed— Inherent poioers.

W here a jail application for revision had already been dis­
missed on the merits, and a fresh application for revision was

*Criminal Revision No. 831 of 1934, from an order of Hari Har Prasad.
Sessions Judge of Azamgarh, dated the i8th*o‘f July, 1934.



1935 filed through counsel: H eld, that the H ig h  Court had no

jurisdiction to entertain it. . ,  ^ „
V Under section 369, as it now stands, of the Crim inal Proce

^ 'T al dure Code the H igh Court can not review its judgment, aftei 
it has been signed, except to correct a clerical error. Section 
561A of the Code does not modify section 369 so as to give a 
general and undefined power of review of jud gm en t; nor was 

such a power inherent in the H igh Court.

Messrs. S. B. Johari and B. S. Darbari, for the appli­

cant.
The Assistant Governmeni Advocate (Dr. M. Wali- 

ullah), for the Gi'own.
K e n d a ll and Bajpai^ JJ. : — These three applications 

for revision have been referred to 11 s because they raise 
an important question of law as to which the learned 
referring Judge was in some doubt. Applications for 
the revision of the orders passed by the lower court had 
been already disposed of bv him. T hey were applica­
tions made from jail, but although he had not the 
advantage of hearing counsel on behalf of the applicant, 
he had considered the applications on the merits and 
had dismissed them. On fresh applications being filed 
through counsel the question was raised of whether he 
had jurisdiction to review his own orders, and he ordered 
notice to be issued, and after hearing counsel passed the 
order under which the cases have been referred to us.

Section 369 of the Criminal Procedure Code, as it 
now stands, is as follows: “ Save as otherwise provided 
by this .Code or by any other law for the time being in 
force or, in the case of a High Court established by Royal 
Charter, by the Letters Patent of such High Court, no 
court when it has signed its judgment shall alter or 
review the same, except to correct a clerical error.” 
But Mr. Johari in dealing with this section has pointed 
out that although the general lu le  is against him, he may 
be saved by the expression “save as otherwise provided 
by this Code”, for in section 561A  of the Code it has 
been enacted that “Nothing in this Code shall be deemed 
to limit or affect the inherent power of the High Court
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1935■to make such orders as may be necessary to give effect 
to any order under this Code, or to prevent abuse of emperou 
the process of any court, or otherwise to secure the ends banwam 
o f justice.” It is argued that this modifies the provisions 
•of section 3(39, and that even if the later section does not 
invest the Court with any fresh pow-ers, it still recognizes 
the inherent power which the Court already possesses.

In order to support his argument Mr. Johari has 
referred us to several cases, only three of which, however, 
appear to be really germane to the present issue. In 
the case of Sripat Narairi Singh v. Gahbar R a i  (1), a 
single Judge of this Court had before him an application 
in revision which, as he remarked, was really “ in effect 
an application in review” , and although he finally 
rejected the application “on the ground that the matter 
has been decided, and that there was no flaw in the 
previous decision” there are some passages in his judg­
ment which favour the present applicant. For instance, 

he rem arked: “ I am not prepared to say that a Judge 
o f this Court cannot review his judgment or decision.
But it appears to me very clear that the application for 
review must come before the Judge who passed the 
decision 'which is to be reviewed.” This is evidently a 
reference to rule 8 of chapter I of the High Court Rules, 
to which the learned referring judge has adverted, bu t 
the question we have now to decide is whether the same 
Judge wi'ho dealt with the earlier application for revision 
has any jurisdiction to review his own order; and in the 
decision from which we are now quoting it appears that 
Mr. Justice A s h v / o r t h  was at any rate doubtful on that 
question. In the case of King-Emperor v. Shiv Dat (s) 
a single Judge of the Oudh Chief Court held that section 
561 (sic) of the Code of Criminal Procedure is in no 
way lim ited or governed by section 9̂6g of the same Code, 

and that the High Court had power to reconsider the 

question of sentence when the ends of justice Tequired 

it. It should be remarked here that the learned Judge
(1) A .I.R ., 1937 AIL, 724. (2) (1928) L L .R ., 3 Luck., 680.
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1935 following a decision of the Lahore High Court in
Empiseor Mathra Das v. The Groiun (i), which has since been 

BAw.AEr overruled by a Division Bench of the same court, as we 
shall presently show. T h e third case on which Mr. 
Johari relies is an unreported decision of a Bench of 
this Court in which the learned Judges had in revision 
enhanced the sentence passed against the accused, but 
subsequently found that notice had not been served on 
the accused, and they therefore reviewed the case and 
held that the order passed enhancing the sentence was 
without jurisdiction.

On the other side, the learned Assistant Government 
Advocate has called our attention to a good many author­
ities which are very much to the point. In the case of 
(lueen-Empress v. Diirga Chamn {2) a Bench of this 
Court held that the High Court has no power under 
section 369 of the Criminal Procedure Code to review 
an order dismissing an application for revision, and the 
only remedy is by an appeal to the prerogative of the 
Crown as exercised by the Local Government. This- 
decision is dated 1885, and we must point out that 
section 369 of the Criminal Procedure Code as it stood 
at that time has since been amended, but the decision of 
the Bench is authority for showing that at that time the 
High Court had no power to review such an order. In 
the case of Emperor v. Gobind Sahai (g), a similar 
opinion was expressed by a Bench of two Judges of this- 
Court in 1915; and in 1935 a single Judge held that the 
High Court had no power to review its own order 
dismissing a criminal appeal, Emperor v. Kale (4). T h e  
most recent decision of this Court to which we have 
been referred is that of Mr. Justice Bennet  in the case 
of Emperor V. Kiinfi Lai (5), in which after a compre­

hensive survey of the decisions of various High Courts, 
including diat of the Oudh Chief Court to which w e  
have referred, the learned Judge held that the High

(1) A .I R., 1927 Lah., 13 .̂ (a) CiSSt;) I .L .R ., 7 AIJ.,
(3) ('915) 38 All., 134. (4) (iqaa) I.L.R., 45 All., 143.

(5) (1934) I-I-R -, 56 A ll., (190.
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Court has no power under section 561A of the Criminal 
Procedure Code to review its judgment in a criminal emperok 

revision when once it has been pronounced and signed. BAmvARt 
He noticed the fact that section 569 of the Code had 
been amended in 1923. Before that date the section 
read in the Criminal Procedure Code of 1898: “ No 
court, other than a High Court, when it has signed its 
judgment shall alter or review the same, except as 
provided in sections 395 and 484 or to correct a clerical 
error.” But it is clear from the earlier decisions of the 
Allahabad High Court to which we have referred that 
this section and also the similar section in the Criminal 
Procedure Code of 1885 were not interpreted to mean 
that the High Court had an inherent right of reviewing* 
an order passed by itself in revision. It follows there­
fore that when the section was amended in 1953 in such 
a way as to show that the High Court had no power of 
altering or reviewing a judgment, except to correct a 
clerical error, the legislature did not attempt or intend 
to deprive the High Court of any inherent power which 
it had hitherto possessed. T his point is of importance 
when we consider the application of section 561 A, which 
was also introduced into the Code in 1923. T h at section 
does not in terms invest the court with any powers which 
it did not possess before. But it does refer to an 
inherent power of which the High Court is already in 
possession. W e have given above the authority for 
holding that the High Court possessed no inherent 
power to review  ̂ its judgment before the amendments oE 
1923. Consequently it cannot be said that section 561A  
either modifies the provisions of section 369 or clothes 
the Court with any fresh power.

T h e  matter has been recently considered by a Bench 
of the Lahore High Court in the case of Raju v. T h e  

Crown (1). This decision overrules a previous decision 

of a single Judge in Mathra Das v. T he Crown (2), on 

which the Oudh decision in the cz.se oi King-Emperor

( i V ( i 928) I .L .R .,  10 L a h ., i .  (2) A .I .R .,  1937 L a h ., 139.



V . S h iv  Dat. ( 1 )  on which the 2ipplicant has relied, was 
empeeor based. In discussing the effect of section 369 the learned 

hanwabi Judges remarked: ' ‘This does not affect any powers
inherent in the court, as there never has been any 
nihereiit power in the High Court to alter or review its 
own judgment in a criminal case once it has been pro­
nounced and signed, except in cases where it was passed 
without jurisdiction or in default of appearance without 
an adjudication on the merits. W ith this view all the 
courts in India are in accord, and it is not disputed that 
this was the law prior to the addition of section 561A  to 
the Code of Criminal Procedure by the Act of 1953.” 
It was however contended before the Bench that the 
introduction of 561A  had altered the law and given to 
the High Court power to do something which it could 
not do before. But this contention was not accepted by 
the Bench, who pointed out that the High Court is not 
given noi did it ever possess any unrestricted and 
undefined power to make any order which it might 
please to consider was in the interests of justice. In 
this connection we may refer to a recent unreported 
decision of a Bench of this Court, namely Criminal 
Appeal No. 134 of 1932. In this case eight persons had 
been convicted by the lower appellate court and they 
all made applications in revision to the High Court from 
jail. Some of these applications ŵ ere summarily rejected 
by a Judge of this Court, but as counsel appeared in 
support of the others the case was argued fully and the 
Bench after hearing counsel allowed these applications. 
It refused however to consider those applications which 
had already been dismissed and in which the circum­
stances were similar, evidently because it considered that 
it had no jurisdiction to do so.

There is another point of view from which the matter 

might be considered, which is that there is really no right 

o£ revision, but the High Court and certain other courts 

have power to call for and examine the records of the
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proceedings before an inferior criminal court in order 
to satisfy themselves of the correctness and the legality Empeeoe 
or the propriety of any finding, sentence or order, and 
may then proceed in the manner prescribed by section 
435 and the following sections of the Code. It may he 
argued therefore that there is nothing that prevents a 
Judge of the High Court from sending for the record 
of an inferior criminal court and revising an order 
passed by it. T he revisional sections, however, do not 
in themselves give the High Court power to revise an 
order of its own, and although it may be open to it to 
call for the record of a case which has already been dealt 
with in revision, there is no power to pass any orclei 
which would have the effect of setting aside or modify­
ing an order passed in revision by itself.

W e are therefore of opinion that the Court has no 
jurisdiction to entertain the present applications and 
we direct that they be dismissed.

F U L L  B EN CH

Before Sir Shah M uham m ad Sulaiman, Chief Justice,

Mr. Justice Niamat-ullah and Mr. Justice Beitnet

BENARES BANK. LIM IT E D  ( P l a i n t i f f )  v . R A JN A TH

K IJN ZRU  AND O THERS (D E FE N D A N T S)*

Civil Procedure Code, section n o — Suit for money decreed in  

pari— Cross-appeals— One appeal allowed and the other dis­

missed— Separate decrees— A p peal to Privy Council— Affir­

mance of  ‘ 'decision

A  suit for monev clainied in respect of two distinct items was 

decreed in  p art, namely fully as regards the first item a n d  

paitially as regards the second. The parties thereupon filed 

cross-appeals in the High Court. They were heard together 

and disposed of by one judgment, but two separate decrees 

were prepared in the two appeals; the defendant’s appeal was 

alloAved and the plaintiff’s appeal was dismissed: H e ld  that, 

in the absence of a substantial question of law, the plaintilT ŵ as 

not entitled to appeal to His Majesty in Council as of right,

1935
January, 24

•Application No. 18 of 1934, for leave to appeal to His Majesty in 
Council.


