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entire claim of the plaintiff is to be decreed against one 
set of the defendants without any set off while the 
claim of another set of the defendants is to be decreed

I . . rr X • • LALTA
ni Its entirety against the plaintiff. It is not a case in Pkasaw

^vhich the decree in favour of the defendant is in
respect of the excess left after the set off. As my -yiamat-
learned brother is inclined to take the view that order uiiah. J . 

V III, rule 6, applies, and as his view leads to substan­
tial justice between the parties. I do not consider it 
desirable to record my dissent from his well considered 
decision. In this view I agree in decreeing the cross- 
objection in terms proposed by my learned brother.

B y  t h e  C o u r t  ; — W e dismiss this appeal with costs, 
and we decree the cross-objection with costs throughout.

Before Sir Shah M u h a m m a d  Sulairnan, C h ie f  Justice, and  

Justice Sir Lai G o pal M u k e r j i

RAM PRASAD R A M  a n d  a n o t h e r  (JudGMENT-DEKTORS) V. January 10 

JA D U N A N D A N  U P A D H IA  ( D e c r e e - i i o t .d e r ) *  ' '----------- -—

L im itation  A ct  (IX  of  ig o S ) ,  articles i 8 i ,  18 3 (7 )— Instalment  

decree— Instalments payable on specified dates— D efa u lt  

slause— On default of two successive instalments w hole of  

the balance realisable— O p tion  of decree-holder— W hether  

optio7i recurrent or once for all— Starting p oin t  of  limitation  

— Effects of failure to exercise such option— Civil Procedure  

Code, order X X I ,  rule ^— Uncertified payment out  of court—

Statement by decree-holder after filing applicatioyi for  

execution.

A  decree Avas made payable in annual instalments., beginning 

in 19 3 5  and ending with 19 3 2 , on a specified date in June of 

each year. It wa.s fiu-ther provided that in case of default in 

payment of two consecutive instalments the decree-holder would 

be entitled to recover the -whole of the balance in a lump sum.

A n  application for execution was made in May, 1 9 3 1 , seeking to 

recover the last five instalments, namely those for 193 8  to 19 3 2 ; 

it did not mention whether the previous three instalments, 

for 19 2 5  to 19 2 7 , had been paid or not. The judgment-debtors 

pleaded in reply that none of the instalments had been paid

=^Second A p p e a l N o . cja o f  1933, fro m  a decree o f S h iva  H a ia k h  I n i /

A d d it io n a l S u b o rd in a te  ju d g e  o f  B a llia , d a te d  th e  ig t h  o f N o v e m b e r, 19 3 1, 

c o n firm in g a  decree o f  S h a h  W a ll  A la in , M u n sif o f  B a llia , d a te d  th e  22n d  

c f  Augu.st, 1931.



1934 and that the application for execution was barred by time.
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R a m  Thereupon the decree-holder filed an application stating that

P e a s a d  lie liad been paid the first three instalments. T h e execution

court took evidence on the question and found as a fact that

Jadunandak- those instalments had been paid; and the application for exe-
U r A D I C r A  - , ,  1 r r  I J

cution was allowed. H e ld —

If a statement purporting to certify a payment out of court 

is made by the decree-holder not in his application for execu­

tion but after the controversy has arisen upon the application,, 

the statement can not have the force of a certificate within the 

meaning of order XXI, rule a of the Civil Procedure Code, 

and therefore the execution court can not take cognizance of 

or inquire into any such alleged payment, and it must be taken 

that no such payment was in fact made.

Under tlie tei'ras of the decree the decree-holder had two 

distinct rights,, one being to recover the instalments as and when 

they fell due, the other being to recover the whole of the 

balance on the occurrence of the default specified. Where such 

an option is given to the decree-holder it is open to him to 

waive his right to recover the whole amount on the happening 

of the default; and the fact that his right to enforce the default 

clause has become barred by limitation does not necessarily 

mean that his remedy to recover the instalments as and when 

they fall due is also equally barred. So far as the instalments- 

of 1928, 1929 and 1930 were concerned, they had already fallen 

due on dates specified for them by the decree, and they were 

governed by article 182(7) Limitation Act; and they having

fallen due within three years of the application for execution 

were recoverable, in spite of the default clause.

The words “at a certain date” in article 18:3(7) meant a sped 

fied date and were not wide enough to include any date of 

default, not specified. The right to enforce the default clause 

was not, therefore, governed by article 182(7) article i8i>

For the purpose of article 181 the right to apply would 

accrue when for the first time there was default in two successive 

instalments, i.e. in June, 1926, and the decree-holder could have 

enforced the default clause within three years of that date.. 

There would not be successive accruals of such a right; and 

after the expiry of three years from June, 1926, it was no longer- 

open to the decree-holder to claim the recovery of instalments, 

tiot already due, merely because in some future years there 

might again be a default in two successive instalments. Joti  

Frasad y. Sri Chanel 1 . L. R., 51 All., 237, explained on this, 

point.



T he application for recovery of the instalments of 1931 and 

1932 could not, therefore, succeed as an application to enforce 

the default clause; and as an application to recover instalments Prasad 

as and when they fell due it was premature.

Messrs. K. Verma and V. D. Bhargava, for the appel- '̂ "upabhia " 
lants.

Messrs. A. P. Pandey and K. N . Pandey, for the 
respondent.

SuLAiMAN,, C .J .: — T h is  is an e x e cu tio n  ap p eal by 

judgment-debtors. A  compromise decree fix in g  th e 

payments of certain instalments on specified dates was 
passed. Tire decree further provided that in case of 
default of two consecutive instalments the decree-holder 
would have the right to recover the whole amount by 
execution. The dates fixed  for payment w^ere 6th 
June, 1925, 1 3 t h  June, 1926, 15th June, 1927, 3rd 
June. 1928, 22nd June, 1929, 11 th  June, 1930, 31st 
May, 1931, and 18th June, 1932. T h e decree-holder 
filed the present application on the 21st of May, 1931, 
in which he mentioned all the instalments but separated 
the first three from the rest by means o£ cross-marks.
He did not indicate in his application that it was his 
case that these instalments ŵ ere barred by time or that 
they had been paid, but it is a fact that he did not ask 
for recovery of these instalments. T he judgment- 
debtors took objection that the application was barred 
by time because the right to apply accrued when the 
second default was made in 1926. T h e decree-holder 
replied by filing an application alleging that he had 
received payment of the first three instalments. T h e 
courts below have found that the first three instalments 
were in fact paid and that there was no default. T h e 
lower appellate court has accordingly allowed the 
appeal for execution for all the instalments except the 
last one as to which the application was not pressed by 
the decree-holder.

T he judgment-debtors have come up in appeal and 
reiterate their plea o£ limitation and further urge that
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