
Mukerji) J.

nature of the suit in sub-section (i) of section 373. It 
c , 'a > :to * v -  -̂ vrould liavc been eiiougii to sa)' that barring the cases 

of irninovable property or suits for a declaration of title 
Ai-lahabad immovable properties, all suits instituted against a 
H.-.2ARir.Ai. Gaiitooment Board would be o'overned by a rule of six:

CtA ISU A - . . .  ,
piiASAD months’ limitation, the starting point being the date on 

v̂ l̂iich the cause 01 action arises As My Lord the C h i e f  

J u s t i c e  has pointed out, the suit for recovery of the 
value of goods supplied does not fall within the descrip
tion of suits mentioned in section 273, sub-section (1) 
of the Cantonments Act. It is not a suit for an act 
done by the Cantonment Authority in pursuance of the 
Cantonments Act or of any I'ule or bye-law made there
under. It follow ŝ that the ordinary rule of limitation 
applies and not the special rule of limitation mentioned 
in sub-section (3) of section 279,,

In the case of the interpretation of what may be said 
to be a corresponding section in the Municipalities Act, 
namely, section 326 of the U. P. Municipalities Act o f 
1916, there is a conflict of opinion, but we are not 
interpreting the Municipalities Act, and I, therefore,, 
do not feel it necessary to refer to those cases. If there 
be any conflict in the interpretation of section 326 of 

the Municipalities Act, it will be settled when another 
case arises.

I agree that the decision of the suit was correct and 
article 52 of schedule I of the Limitation Act applied.

B y  t h e  C o u r t  : — T h e application in revision is dis
missed with costs.
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Before Sir Shah M uham m ad Sulaiman, Chief Justice, and  

Justice, Sir Lai Gopal M ukerji

R A M  K A L I AND ANOTHER ( D e g r e e - h o l d e r s )  V.  B IR B H A D R A -  

M A N  T E W A R I a n d  a n o t h e r  ( J u d g m e n t - d e b t o r s ) *
Januarij, 3

------ ---------Limitation Act {IX of  1908), article 183— Application for exe

cution of decree agciijist a deceased person— N o t  an applica

tion '‘ in accordance with, law”  nor one "'to take some step in

*Civil Revision No. 123 of i93;5.



aid of e x ecu tio n "— A p p lica tio n  for transfer of a decree,

made tulien the  jicdgmeiit-debtor is dead— Valid application  raih

“ to take some step in aid of execution” — Civil  Procedure  „
' ‘  B i r b h a d r a -

Cocle, sections 38, 39; order X X I ,  rules 3 to 9. m a n

A n application for execution, made against a deceased judg- 

ment-debtor, is not one made in accordance w ith la^v, nor dees 

it amount to an application to take some step in aid of exe

cution, within the meaning of article 183 of the Lim itation  

Act. W hen an application for execution against a dead person 

is not one in accordance with law, it is impossible to hold that 

it is nevertheless a good application to take some step in aid of 

e?iecution against the deceased.

But an application for the transfer of a decree for the purpose 

of execution to another court, made at a time when the judg- 

ment-debtor is dead, is a valid application to take some step 

in aid of execution. T h e  taking of some step in aid of execu

tion is obviously something different from filing an application  

for execution. A n application for transfer of a decree is not 

an application for execution; a clear distinction between the 

two is drawn in order X X I  of the Civil Procedure Code. Rules  

3 to 9 of order X X I do not even require an application for 

transfer to specify the name of the judgment-debtor; nor do 

sections 38 and 39 of the Code provide that notice must be 

given to the judgm ent-debtor before the order is made.

Mr. Gadadhar Prasad, for the applicants.

T h e  opposite parties were not represented.

SuLAiMAN, and M u k e r j i ,  J. ;— T h is revision has 
been referred to a Division Bench by a learned Judge of 
this Court because of an apparent conflict between a 
ruling of this Court and that of the Calcutta High 
Court.

It appears that a money decree was obtained on the 
30th of April, 1920, by Raghubir Prasad against Bachman 
Tew ari which was being executed for some years, with
out complete satisfaction. On the 13th of November,
1928, Bachman T ew ari died, but apparently this fact 
was not then brought to the notice of the decree-holder 
who filed an application on the 15th of December, 1928.
T h e  court below has treated this application as an ap
plication for execution, but in reality it was an applica
tion praying for the transfer of the execution of the
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1,934_____ decree from the court of the Juclg'e, small causes,
K.-1LI Gorakhpur, to the Deoria Munsifi on the ground that 

B i b b h ' I d e a -  the jiidgment-debtor and liis property were within the 
TfStSi jurisdiction of that Munsifi. On the 19th o£ February,

1929, the court transferred the execution of the decree 
to the Deoria court. On the 57th of February, 1929, 
the decree-holder applied there for execution and notice 
was issued to the judgment-debtor which was returned 
unserved with the report that the j udgment-d ebtor was 
dead. This report v̂as put up before the court on the 
19th of April, 1929, and the court ordered diat the 
decree-bolder should take necessary steps by the 29th. 
He failed to take any steps and the application for exe
cution was dismissed on the 29th of April, 1929, and a 
certificate was sent to the Gorakhpur court. Subse
quently the decree-holder died and his widow did not 
file any application for execution till the 11th of March, 
1932. T his was against Birbhadraman and Chilaman, 
the sons of the deceased judgment-debtor. T h e  court 
below has held that the application was barred by time 
because it was not made within three years of any appli
cation made in accordance with law or any proper step 
taken in aid of execution.

In the first place, we must point out that there has 
been a misapprehension in treating the application of 
the 15th of December, 1928, as an application for exe
cution. As already noted, it was an application praying 
that the execution of the decree be transferred to the 
Deoria court. It was accordingly an application for 
taking a step in aid of execution and not an application 
for execution itself.

In Madho Prasad v. Kesho Prasad (1) it was held that 
“ Applications for the execution of a decree made after 
the death of the judgment-debtor and without either any 
representative of the judgment-debtor being brought 
upon the record or there being any subsisting attach
ment of the property against which execution is sought

(i  ̂ ( i 89<7) I.L.R., 19 All., 097.



1934are not good applications for the purpose of saving 
lim itation.” T iie  Calcutta High Court appears to have Eam̂ Tvali 
dissented from diis ruling in Bipin Behari M itter  v. B i r e h a d r a -  

Bibi Zohra (i), following some earlier cases and a case TiowAiit 
of the Madras High Court in Sarnia Pillai v. Chocka- 
linga Chettiar (s). W ith great respect, we are unable 
to agree to the view expressed by the Calcutta High 
Court and we think that the ruling in Madho Prasad's 
case laid down the correct law. It is impossible to hold 
that if an application for execution is not an application 
in accordance with law, having been against a person 
who is dead, it is nevertheless a good application to take 
some step in aid of execution against the deceased.
T here would be no object in drawing a distinction in 

article 182 between an application made in accordance 

with law and taking steps in aid of execution, it the 

same application for execution while not fuUilling the 

first requirement were to be a good application for the 

second purpose. W hen a person is dead, proceedings 

for execution taken against him cannot be regarded as 

any valid proceedings at all. T h e taking of some step 

in aid of execution is obviously something different 

from the mere filing of an application for execution 

which in itself is not in accordance with law.

But in the present case we have already pointed out 

that the application of the 15th of December, 1928, was 

really not one for execution of the decree, but one for 

taking a step in aid of execution. Under sections 38 

and 39 of the C ivil Procedure Code courts are empower

ed to send decrees for execution to other courts. T h ey 

may either proceed suo motu or proceed on the applica' 

tion made by the decree-bolder. These sections do not 

provide that notice must be given to the judgment- 

debtor before the order is made. Similarly, there 

appears to be a clear distinction drawn in order X X I 

between applications for transfer of execution of a decree,
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193̂ : j-ij]es t, to 9, and applications for execu-

ram Kali tioii of deo'ecs, dealt with in rule 10 and the following 
BiiibeIdx̂ a- rules. The first set o£ rules do not even lay down that 

TlwaSx the name of the jiidgment-debtor should be specified 
nor is it necessary that the mode of the execution should 
be specified. On the other hand, rule 11 requires parti
culars to be supplied when an application for execution 
is made and they include the mode in which the 
assistance of the couit is required, as well as the name 
of the person against whom execution of the decree is 
sought. T he decree-holder, in applying for the transfer 
of the decree to another court, was merely asking the 
court to transfer the execution of the decree as it stood, 
and which decree was not dead simply because the 
judgment-debtor was dead. W e are therefore of 
opinion that an application for the transfer of the exe
cution 0i a decree made at a time when the judgment- 
debtor is dead is a valid application to take steps in aid 

of execution. It cannot be said that no proceedings 

taken when the judgment-debtor is dead can be such a 

valid .step. We may give the instance of an application 

for substitution of names of heirs which is to be made 

after the death of the deceased juclgment-debtor.

But even this aspect of the matter does not help the 
decree-holder. I ’ime began to run from the date of the 

order made by the court on the 19th of February, 1929  ̂

on the application for taking steps in aid of execution 

which had been filed on the 15th of December, 19s8. 

More than three years expired before the present appli
cation was made, so this is of no avail to the decree-holder.

The application for execution made on the 27th o f 
February, 1929, in the Deoria court was undoubtedly 

an application for execution made against a dead person, 

and was in our opinion not in accordance with law’". 
Differing from the view taken in Calcutta and Madras 
and following the ruling of our own Court, we must 
hold that this application for execution which was not
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1934in accordance with law did not amount to an applica
tion for taking steps in aid of execution. Accordingly 
the dccree-holder did not get a fresh start from the 29th Biebh.idra- 

of April, 1929, when this application for execution was tewaki 
ultimately dismissed. T h e  present application, not 
being within three years of any order on any application 
in accordance with law for execution or on any valid 
application for taking step in aid of execution, is barred 

by time.
T h e  application is accordingly dismissed with costs.
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B efore Sir Shah A lnham m ad Sulaiman, C h ie f  Justice, and  

Justice Sir L a i  Gopnl M u h crji

S E C R E T A R Y  O F  S T A T E  F O R  IN D IA  IN  C O U N C I L  1 9 3 4
(DF.r'K\DANT) V. S O N K A L I ( P l A L N T I F F ) Janumy. .i

Civil  Procedin ’e Code, order XLIJ\. rule  1, proviso— P aup er  

appeal— W hether  proviso applies after issue of  notice— Civil  

Procedure Code, section  115— “ Case decided’ '— Court refus

ing to apply the proviso, rule  1, order X L I V  to a pauper  

appeal— Revision on behalf of Government.

T h e  fact that the court, on considering that a pauper appeal 

presented to it was not liable to be rejected under tlie proviso 

to rule 1 of order X L IV  of the Civil Procedure Code, has 

allowed notice to issue to the Government Pleader and to the 

respondent does not preclude the court from considering the 

question again, if raised by the Government Pleader or the 

respondent ^vhen they appear.

Under order X L IV , rule 1 of the Civil Procedure Code the 

court, when a pauper appeal is presented, has to scruthiise it 

as laid down in the proviso to the rule; it  has to see whether 

the decree is contrary to law or to some usage having tlie force 

of law or is otherwise erroneous or unjust. If the court finds 

that prima facie  there is such a ground, it is to issue notice to 

the Government Pleader and also to the respondent to show 

cause why the application should not be granted. W hen a 

notice has been issued it is open to the Government Pleader and 

to the respondent to show not only that the applicant is not a 

pauper, but they are also entitled to show that the decree 

appealed against is not contrary to law or to some usage having 

the force of law or is not otherwise erroneous or unjust; and

*Civil Revision N'o. 264 of 1933.


