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gage ‘lebts. But in view of the consent of the plaintift's ——— .
counsel the amount should be deposited in court for grmmm
payment of the previous encumbrances in the first o »
instance. Basant
(2) She is not entitled to any decree for damages,
without proving the extent of the damages actually
incurred by her.
(3) No decree for the specific performance of the
original contract as it stood can be made in this case,
but the plaintiff can compel the defendant to pay the
ammount in order to release her other properties from
Lizbility even though she may not yet have suffered
actual loss.
REVISIOWNAL CIVIL
Before Mr. Justice Kendall
MEWA KUNWARI (PramNtirr) v. BOUREY AND ANOTHER 1033

(DErENDANTS)® December, 20

Stamp Act (II of 18gq), section gy—Instrument duly stamped
when execuled but one of the adhesive stamps missing afier-
wards—Promissory note bearing two helf-anna stamps when
executed but one of the stamps missing when tendered in
evidence—Admissibility in evidence—Interpretation of sta-
tutes—Intention of legislature.

Where a promissory note bore two half-anna stamps at the
time of cxecution, but when tendered in evidence it bore only
one half-anna stamp and the other one was missing, it was
held that on a right interpretation of section g5 of the Stamp
Act the promissory note was admissible in evidence,

The word “is” in the phrase “unless such instrument is duly
stamped” in section gy of the Stamp Act should be liberally
interpreted so as to include the words “has been”, and this
interpretation, which neither departed from the tules of
grammar nor did any violence to the language of the section,
was in consonance with the apparent intention of the legisla-

ture and prevented a hardship and absurdity which presum-
ably could not have been intended.

*Civil Revision No. 472 of 1933.



My, G 5. Pallal, for the applicant.
i vas not represented.
' piaintil’s appi‘:‘”'ﬂ‘ion for the
_ i the sinall cause court
IS Lue, which vas pased on a
ceu heid o be inadmissible
promissory note when ten-
in evidence bore one hall-anna stamp, but the
i e time ol ezecution it
bore two half-cona stamos and  was  therefore  at
stamaped. But one of the stamns
been lost or removed, with the
tendered n evidence it was no longer
, "oand, as the {udge has pointed out. sec-
tion 3h of he indian Stamp Act, 1890, provides that
“No instrument chargeable with duty shall be admitted
m evidence . . . .. Jnlesc such instrument is  dulv
stamped”, and he has thevefore held that the force of
ihe w'““d is” in the section is such that he had no power
1o admit the document in evidence.
I have been asked by Mr. Pathink on behalf of the
applicant to construe the seoh 1

learnec

in a wmore libern
manuer.  The words “duly stamped” as defined
i clause (11) of section 2 of the Act mean that
the instrument “bears an adhesive or impressed
stamp of not less than the proper amount. and that
such- stamp has been affixed or used in accordance
with the law for the time heing in force in British
India.”  This definition does not in 1itself appear
to help the applicant, but it has been pointed out that
if the promissory note had been lost altogether it would
have been open to the applicant to prove its contents, and
it appears to be absurd that he should be put in a worse
position because a part of the document only, and not
-the whole of it, has been lost. It may further be
observed that if the promissory note had been executed
_without the affixation of a stamp at all, and the stamp

‘had subsequemlv been affixed, it would have been.
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according to the Judgc’s interpretation of the provisions
of section gx of the Act, admissible in evidence, al-
though at the time of exccution it had not been duly

stamped. Yet section 14 of the Act provides that “All

instraments chargeable with duty and executed by any
person in British India shall be stamped before or at
the tme of execution.” he question is, therefore,

37

whether the word “is” in zection g5 may be 50 inter-
preted as to include the words “‘has been”
In chapter IZ of his work on the Interpretation of
Statutes. ueximh edition, page 108, Siv Peter havwell
remarks as follows: “Where the language of a statute.
in its ovdinary meaning and grammatical counstruction,
leads to . . . . . some inconvemience or absurdity,
Jhardship or injustice, presumably not intended, a con-
struction may be put upon it which modifies the mean-
and even ihe struciure of the sentence.

This may be done by departing E i the rules of

grammar, by giving an unusual meaning to pasticular

ing of f'hﬂ Words,

vcurds, by altering their collouuon by rejecting them
altogether, or by interpolating other words, under the
mfluence, no doubt, of an 1rresistible conviction that
the legislature could not possibly have intended what
1ts words signify, and that the modifications thus made
are mere corrections of carveless language and really
give the true meaning. Where the main object and
intention of a statute are clear, it must not be reduced
to a nullity by the draftsman’s unskilfulness or ignor-
ance of the law, except in a case of mecessity, or the
absolute intractability of the language used.” In my
opinion the language of the Act is not ahsolutely in-
tractable. It is not even necessary to depart from the
rules of grammar or to do any violence to the language
of the section. It is only necessary to interpret the
word “‘is” in a liberal manner and in the manner that it
appears to me the legislature must have intended. 1
think that in the circumstances the document ought to
be held to be admissible and the plaintiff ought to have
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an opportunity of pursuing his claim. I therefore allow
the application, set aside the decree and order of the
trial court and divect that the suit be re-admiited on iis
original number and tried according to law.  The
opposite party has not opposed the present application
and I dirvect therefore that the costs abide the result.

APPELLATE CIVIL

b2)

Before Mr. Justice Thom and My, Justice Kisch

ARJUN LAL snp otarrs (Derenpants) v. MAHARAJA OF
JATPUR (Pramntirr) anp MUNICIPAL BOARD, ALLAH-
ABAD (DEFENDANT)

Properly—Qumership  of land—Rights regarding air space
above the land—Public siveet, vested in municipality, con-
structed over private land—Portico of house projecting cuer
the strect—Power of municipality to sanction such portico
—Rights of owner of land regarding demolition of the por-
tico—Queslion of degree—Prejudice or damage—Munici-
palities Act (Local Act II of 1916), sections 116. 180, 209-—
Jurisdiction.

The plaintiff was the owner of certain land, within the
municipal limits of Allahabad, upon which a public strect was
constructed. Under section 116 of the Municipzalities Act the
public street vested in the MMunicipal Board. 'The owncrs of
certain shops abutting on the street constructed, with the per-
mission of the Municipal Board under section sgog of the
Municipalities Act, a portico projecting over the street, to
afford shelter to the shops and to the customers visiting the
shops. The plaintifi thereupon brought a suit for demolition
of the portico as being an infringement of his rights as owner
of the land on which the street was constructed, which rights
were claimed to extend to the whole of the air space above the
land as well as to everything below the ground; it was further
alleged that the municipality’s permission could not legalise
such infringement. It was not shown that the plaintiff suffered
any damage or prejudice by the erection of the portico.
Held that, without defining the exact limits of the rights of
the municipality and the public on the one hand and of the

*Second Appeal No. 1235 of 1932, fiom a decrce of Niraj Nath Mukerji,
Second Additional Subordinate Judge of Allahabad, dated the i4th of
November, 1992, reversing a decree of Khalil Uddin Ahmad, Munsif of
Fast Allahabad, dated the 1gth of June, 1g31.



