
V.
M u h a m m a d

made until the date when the copy of the decree was 
cuekwab ready.

State A s this poiiit might be taken in appeal, we direct 
copies of both the judgment and the decree be 

filed. For the reasons given above we hold that the 
application is within time. T h e  valuation o£ the suit: 

in the court below being above Rs. 10,000 and : - the 

valuation of the .proposed appeal to Flis Majesty in 

Council being also above PvS.i 0,000, and the courts 

in India having differed, the case satisfies the require
ments 01 law under section n o  of the Civil Procedure 
Code, and we certify accordingly.
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Bejore Mr Justice RacJihpal Singh.

D e c ^ h e r ,4 .  W A H ID  H ASAN  AND O T H E R S  (APPLICANTS) V. A B D U L  R AH -
—  M AN  AND OTH.ES.S (OPPOSITE PARTIES)*

Mussalman Wakf Act (X L II of 1923), section 10— ExiHence of 
wakf denied by defendant—-No power to investigate into ques
tion of existence or otherwise of a wakf— Jurisdiction.

An application was made to a District Judge to take action 

under section 10 ot the Mussaiman W akf Act, X L I I  of 3923, 
against certain persons, alleged to he mutwallis o f certain wakf 

properties, for having failed to liie accounts, etc., required oy die 
Act. In reply these persons denied the existence of any wakf 

relating to the properties;

Held, there is nothing in the Mussalman W akf Act of 1923 to 
show that any power lias been conferred on the court to go into 
the question as to whether or not the properties, about which an 

application is made, are wakf properties. T h e  A ct is applicable 
only to those cases in 'v-vhich the existetice of the w akf is adm itt
ed. It does not cdnfer jurisdiction on the court to determine the 
question as to the existence of a w a k f; so, if at the outset the 

existence of a wakf is denied> the court has no jurisdiction to 
proceed •with the case any further.:

Mr. M. MahmuduUah, for the applicants.
Messrs. Haider Mehdi and S. N . Sahai, for the 

opposite parties.

*Civif Revision No. 94 of 1934.



R a c h k p a l  SingH j, J. ;•— This is a  revision applica- 
tion arising' out of an application made by the W a h i d

applicants in the court of the learned District Judge, '
asking that action under section lo  of Act X L I i  of 1953 
be tal^n against the defendants.

W ahid Hasan filed an application in the court of 

the learned District Judge praying that . action under 
section 10 of the Mussalman W akf A ct of 19^3 be 
taken against the defendants. After filing the 
application, W ahid Hasan did not enter appearance and 
the other applicants got their names substituted in his 
place. T he allegations were that the defendants were 
holding as mutwallis certain wakf properties and that 
they had not furnished accounts. T h e learned District 
Judge, in whose court the application was made, sent 
it on for disposal to the learned Additional D i s t r i c t  

Judge.

W hen the case was taken up by him it was found 
that the defendants denied that the properties in 
question were wakf properties. T h e  learned Additional 
District Judge was o f opinion that because the existence 

of the wakf had been denied he was precluded from 
proceeding w ith the matter any further. He was 

of opinion that he had under the Act no power to make 
an inquiry as to whether or not the properties in 
question were wakf properties. He, therefore, dismissed 
the application. Against that order the present revision 

application has been preferred.

After hearing the learned counsel appearing on both 

sides, I am of opiniGn that the order passed by the 

learned Judge of the court below is correct and should 

be affirmed. There is nothing in the Mussalman W akf 

Act of ] 923 to show that any power has been conferred 

on the district court to go into the question as to 

whether or no the properties, about which applications 

are made, a:re wakf properties. T his was the view 

taken by a learned Judge of the Patna: High Court in
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the case of Ali Mohammad v. Collector of Bhagalpur
■ Waiiib ' (i), wliere it was held that there is no provision in the

Act authorising the court as defined in that Act to

R ihiS n determine as to whether any property which is denied
to be a wakf- property is wakf within the meaning of

the Act. The learned counsel appearing for the 
applicants has relied on a Bench decision of this Court 
in Nasrullah Khari v. Wajid A li  (2) and has contended 

that certain observations made in that ruling by the 
learned Judges who decided it support his contention. 

I find myself unable to agree with this contention. 
As pointed out by the learned counsel appearing for 

the respondents, in that case the defendant had actually 

filed accounts in the court of the District Judge relating 
to the property in question in that case, thereby 
admitting that the property was wakf property and he 

was the mutw'alli of the same. T he facts of the case 
before me are altogether different, and so it cannot be 
said that the ruling cited is applicable. Here the 
existence of the wakf is denied, and, as I have already 
remarked, the Act does not confer jurisdiction on the 

district court to determine the question as to the 
existence of wakf or otherwise. T o  me it appears that 

the Act is applicable only to those cases in which the 
existence of the w akf is not denied. As soon as a party 

denies the existence of wakf, the court referred to in 

the Mussalman W akf Act would have no jurisdiction to 
proceed with the case any further. T h e  only order 

that can be passed is that the applieants should get the 
matter settled by instituting a regular suit.

In these circumstances I am of opinion that the 
order passed by the learned District Judge was correct 

and T  therefore dismiss the application with costs.

(1) A.I.R., 1927 Pat.; 189. (3) (1939) LL.R., 52 A ll . ,  167.


