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Before Mr. Kendall, Acting Chief Justice, and Air. Justice Bajpai

G A E K W A R  B A R O D A  S T A T E  R .'IIL W A Y  (D efendant) 

M U H A M M A D  H A B I B -U L L A H  and o t h e r s  (Pl a in t if f s)*

Lim itation Act (IX  of 1908), section 12(2)— Application for 
leave to appeal to Privy C ouncil— Tim e requisite for obtain­
ing copy of decree— Copies of judgm ent and decree applied 
for but copy of decree not filed— Exclusion of time for copy.

A n application for leave £0 appeal to the Privy Coancil was 
made 011 6th A pril, 1934. T h e  decree sought to be appealed 
from  was dated 52nd December, 1933; an application for copies 
of the judgm ent and the decree was made on 22nd January, 

1934; the copy of the judgm ent was obtained on 10th March, 

1934, but the copy of the decree was not ready until 20th April, 
1934, after the application for leave had been filed: H eld , that 

the wording of sub-section (s) of section 12 of the Lim itation Act 
was quite sufficient to enable the applicant to exclude the time 
from  the date w hen the application for copies was made until 
the date when the copy of the decree was ready. T h e  circum ­

stance that apparently the copy of the decree was in  this case 

not requisite for preparing ancl filing the application for leave 
to appeal, and the copy of the judgm ent alone was apparently 

found to be sufficient for the. purpose, did not affect the provi­
sions of section 12 (s). A t all events the period between the 
ssn d  January and the loth  March, when the copy of the 
judgm ent was obtained, must be excluded, and even if  only 

this lesser period were to be excluded, the application for leave 

w ould be w ithin lim itation.

Messrs. P. L . Banerji^nd K. D. Malaviya, for 

applicant.
Mr. M. L . Ghatuivediy foT oppo&itQ party. .

: K e n d a l l ^  and; B a jp a i^  J. : ~ T l i is  : is
application for leave to appeal to His Majesty

the

an
in

Council, wLicH has been opposed on the ground that 

it is barred by lipiitation. T lie  decree against which 
the appeal has been made was dated the ^and 
December, 1933, and the present application is dated 
the 6th Aprils 1934.̂  ̂ the ofiice on it
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^ A p p lication  N o, 10 o f 1934, fo r lea ve  to a p p eal to H is  M ajesty in  G blin ciL
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is that it is fifteen days beyond time. Mr. F. L. Banerji,. 
Gaekwae for the appellant, relies on the provisions of sub-

State section h), section 12 of the Limitation Act, and points
Eaiwa\ period between the a^nd January,,.

1934, when he applied for a copy of the decree, nntil 
LA-H t|-,g April, 1934, when the copy of the decree waŝ  

ready, should be excluded in computing the period 

of limitation.

Under sub-section (2) of section 12 of the Limitation
Act, “In  computing' the period of limitation prescribed
for an appeal, an application for leave to appeal and 
an application for a review of judgment, the day on 

which the judgment complained of was pronounced, 
and the time requisite for obtaining a copy of the" 

decree,, sentence or order appealed from or sought to- 
be reviewed, shall be excluded” ; and their Lordships 
of the Privy Council in the case of Jijibhoy N . Siirty v, 

T. S. Chettyar (1) have remarked: “Section 13 makes- 
no reference to the Code of Civil Procedure or to any 
other Act. It does not say why the time is to be- 
excluded, but simply enacts it as a positive direction.” 

T he application is opposed on the ground that this , 

period cannot be excluded because the time was not 
requisite for obtaining a copy of the decree. T h e  
reason given for this argument is that in this case a copy 
of the decree was not requisite, and that this is shown 
by the fact that the application for leave to appeal was 

filed on the 6th April, whereas the copy of the decree 
was not obtained until the soth April. It is pointed 

out that in the Privy Council judgment to which we 
have referred their Lordships have remarked : “ II
indeed it could be shown that in some particular class 
of cases there cdiild be no object in obtaining the two 
documents, an argument m ight be offered that 110 time 
could be requisite lor obtcdning something not 
requisite.’ ’ As the dates given above show that the 
application for leave to appeal was filed before the copy

(1) ( i9;8) A .L .J ., 657 (66i)l
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1934was supplied, it is argued that the copy of the decree 
was not requisite, and that the time cannot be excluded,

T h e  paragraph in which the remarks relied on by State 
the respondent occur sets forth an argument that might 

be used in a particular class of cases, and their Lord- 
ships proceed to demolish it so far at any rate as the 

particular case before them is concerned. Mr. Chatur- 
vedi, for the respondent, however, has tried to show 
that the present case is one in which the circumstances 

are peculiar and that as a matter of fact the copy of 
the decree was not requisite. T he circumstances, as 
we have been shown from the record, are that on the 
ssnd January the appellant applied for a copy both of 
the decree and the judgment. T h e copy of the 

judgment was obtained on the loth March, and, as it 
happened, that provided sufficient material for the 
completion of the application for leave to appeal.

W hen the application for both copies was made, 
however> the appellant was actually in need of the 

information which had to be provided by either the 
copy of the decree or the copy of the judgment, and 
therefore, it is impossibie to say that on the date when 
the application for copies was made either of those 
copies was not requisite. It was only an accident, so 

to speak, that the necessary information w’̂ as supplied 
by the copy of the judgment and not by the copy of 
the decree. It has been argued by Mr. Ghaturvedi 
that as the information was actually supplied by the copy 
of the judgment, the copy of the decree cannot have been 
necessary. However tru e this m a y  be of the period 

after the lotli March, when the copy of the judgment 
had been obtained, it has no application to the period 

from the S 2nd January to the l O t h  March. Even if  
this lesser period were to be excluded, the application 
would be within time. W e are, however, of opinion 

that the wording of sub-clause ( )̂ of section rg is qiiite 
suf&cient to enable the appellant to exclude the whole 

of the time from the date when fhe application was
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V.
M u h a m m a d

made until the date when the copy of the decree was 
cuekwab ready.

State A s this poiiit might be taken in appeal, we direct 
copies of both the judgment and the decree be 

filed. For the reasons given above we hold that the 
application is within time. T h e  valuation o£ the suit: 

in the court below being above Rs. 10,000 and : - the 

valuation of the .proposed appeal to Flis Majesty in 

Council being also above PvS.i 0,000, and the courts 

in India having differed, the case satisfies the require­
ments 01 law under section n o  of the Civil Procedure 
Code, and we certify accordingly.
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Bejore Mr Justice RacJihpal Singh.

D e c ^ h e r ,4 .  W A H ID  H ASAN  AND O T H E R S  (APPLICANTS) V. A B D U L  R AH -
—  M AN  AND OTH.ES.S (OPPOSITE PARTIES)*

Mussalman Wakf Act (X L II of 1923), section 10— ExiHence of 
wakf denied by defendant—-No power to investigate into ques­
tion of existence or otherwise of a wakf— Jurisdiction.

An application was made to a District Judge to take action 

under section 10 ot the Mussaiman W akf Act, X L I I  of 3923, 
against certain persons, alleged to he mutwallis o f certain wakf 

properties, for having failed to liie accounts, etc., required oy die 
Act. In reply these persons denied the existence of any wakf 

relating to the properties;

Held, there is nothing in the Mussalman W akf Act of 1923 to 
show that any power lias been conferred on the court to go into 
the question as to whether or not the properties, about which an 

application is made, are wakf properties. T h e  A ct is applicable 
only to those cases in 'v-vhich the existetice of the w akf is adm itt­
ed. It does not cdnfer jurisdiction on the court to determine the 
question as to the existence of a w a k f; so, if at the outset the 

existence of a wakf is denied> the court has no jurisdiction to 
proceed •with the case any further.:

Mr. M. MahmuduUah, for the applicants.
Messrs. Haider Mehdi and S. N . Sahai, for the 

opposite parties.

*Civif Revision No. 94 of 1934.


