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gain aceruing from a single transaction or investment 

which is not akin to the assessee’s trade or avocation is 
not income, gain or profit from business, which, in our 

opinion, is contrary to the plain meaning of the words 

employ eel in the Act. T h at a single transaction or 
investment may be business cannot admit of doubt. 

Any receipts exceeding the capital must be treated as 
profit. It is true that if Kanhaiya Lai had lost the case 

the assessee would probably have lost all he had advanced 
to him. That, however, is beside the point. T h e  fact 

remains that he received Rs. 15,000 as a return on the 
sums which Kanhaiya Lai had borrowed.

For the reasons given above we answer both the ques­
tions in the affirmative. T he assessee shall pay the costs 
of this reference. W e assess the fee of the advocate for 

the department at Rs.150, for which a certificate shall 
be filed within the time allowed by the rules.
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/' R A M R A T A N -: M AI3ANGOPAL'{Appij:caht):,;^. ; GGMMIS-, 

S IO N E R ;O F  IN C O M E -T A X  ( O p p o s it e  p a r t y ) *  :

Income-tax Act {X I of igss), sectioji proviso— ‘Individual”  

zvhether i?zcludes a H indu undivided jamily— H indii un­
divided family becoming a partner in an unregistered firm— ■ 
Income-tax and super-tax paid by the unregistered firm—  

Whether the H indu undivided family liable to pay super-tax 
on its share of the income of the unregistered firm— Inter­

pretation of statutes— Same word used in different places of 
same section.

W here a H indu undivided family was one of the pai'tners in 
an unregistered firm, and the unregistered firm had paid income- 
tax arid super-tax on the income made by that firm: H eld, that 
the H indu undivided fam ily was exempted, by the proviso to 

section 55 o f the Income-tax Act, from paying supei'-tax in. 
respect of the share of the income of the unregistered firm which 

came to (he H indu undivided family as a partner of that firm.
T h e word “individual” in  the proviso to section 55 must 

be deemed to include a H indu undivided fam ily. Although 

in the main section itself the W ord ' ‘individual”  is used in
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1934 juxtaposition to, and as distinct from, a H indu undivided 

family, yet having regard to the scheme and policy underlying 

the whole A ct and the absence of any reason for a differential 
treatment between an individual person and a H indu undivided 

family as a unit in the m atter dealt w ith by the proviso, it 
must be deemed that the word “ individual” has been used in 

the proviso in a slightly wider sense than the same word occur­
ring in the section itself, so as to include a H indu undivided 

family. T h e  scheme of the Act appears to be that where the 
income of an assessee is part of the income of a firm which has 
already paid income-tax and super-tax, the assessee should not 

be called upon to pay any income-tax or super-tax on the 
amount received by him as his share of the profits of the firm. 

T h e context in which the word “ individual” occurs in the 
proviso to section 55 shows that it has been used to indicate 

one of the component parts of an unregistered firm , an “in ­
dividual partner” , be he a person or the legal entity, a H indu 

undivided family.
Ordinarily, where the same word occurs in two different parts 

of the same section the same meaning should be assigned to it, 
but i f  there is anything in the context to indicate a different 

meaning or the principle underlying the section makes it more 
logical to assign a different but legitimate meaning, it is per­
missible to construe the same word occurring in two parts of 
the same section differently.

Dr. Z . N . Katju  and Mr. Harnandcm Prasad  ̂ for the 
assessee.

Mr. K. Vermaj for the Grown.
N ia m a t -u l l a h  and B e n n e t  ̂ is a refer­

ence under section 66(3) by the Income-tax Commis­

sioner. T here is a connected reference No. 40 of 1934. 
T h e  assessee in the present case is a joint Hindu fam ily 

represented by its karta Lala Ramratan Das. T h e  
assessee in the connected case is a jo int Hindu family 

represented by its karta Lala Jaidayal. T h e two joint 
families entered into a partnership having equal shares 

and became a registered firm styled Jaidayal Madangopai. 

This registered firm (consisting of the two joint families 
as partners) becanie a partner in nine other unregistered 

hrms. On a reference made by the Income-tax Com­

missioner on a previous OGGasion it has been held b y a



1934Bench of this Court that the registered firm (consisting 
of the two joint families') could not in law be a partner * l' a.I'I- 

in the aforesaid nine unregistered firms. T h e  result of 
this decision was that each of the two joint faixiiiies coamis- 
was taken to be severally a partner in the nine iinxe- stoser os 

gistered firms and not as a component part of the tax
registered firm.

A  sum of Rs. 1,81,338 was received by the registered 
firm as its share o£ the- profits from some of the unre­
gistered firms of which it had become a partner. T he 
share of each of the two joint families in such profit 
came to Ks.90,669. This, added to the other income 
of the joint family represented by Lala Ramratan Das, 
gave a total of Rs.gS^og, on which the Income-tax 
department assessed a super-tax after making allowance 
for' Rs.75,000 up to which a joint Hindu family is ex­
empt from the payment of super-tax. An objection 
was taken on behalf of Lala Ramratan Das to the sum 

of Rs.90,669 being included as part of the iiicome of 
his joint family for the purpose of super-tax> on the 

ground that the same was exempt from payment of 

super-tax under section 55, proviso, o f the 

Income-tax Act. T h e  objection was overruled. T h e 

Income-tax Commissioner was directed by an order of 

this Court, dated the 25th of August, 1933, to submit 

a case for the determination of the following question:

“Whether the applicant is liable to pay super~tax on 
that part of its income which represents profits received 

by it from the unregistered firms in its capacity as a 

partner in the firm Jaidayal Madangopal?”
T h e  Income-tax Commissioner has recorded his 

opinion as regards the prope;r construction of the word 

“ individuar’ occurring in the proviso to section 55 on 

which the decision of this case turns. Section 55 runs 

as follow s: “In  addition to the income-tax charged

for any year, there shall be charged, levied and paid for
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1934 that year in respect of the total incoffie o£ the previous 
Rameaxak year of any individual, Hindu undivided family, eom-
Madan-  ̂  ̂ . , „ , . . /  .
GOPAi. panV; unregistered nrm or other assoeiation ot indivi- 

CoMaixs- duals, not being' a registered firm, an additional duty of 
inGome-tax (in this A ct referred to as super-tax) at the 
rate or rates laid down for that year by Act of the Indian 
Legislature: Provided that, where the profits and

gains of an unregistered firm have been assessed to super­

tax, super-tax shall not be payable by an individual 
having a share in the firm in respect of the amount o f 

such profits and gains which is proportionate to his 

share.”
T he learned advocate for the department has strenu­

ously contended that the word “ individual” occurring 

in the proviso must be assigned the same meaning as it 
bears in the main section. He points out that the word 
“ individuar’ has been used in the section as not including 
a Hindu undivided family, which is separately referred 

to, and contends that the same word occurring in the 
proviso must be taken to be used in an exclusive sense. 
He also argues that the legislature has not advisedly used 

in the proviso the word “ person” which iiiclucles a 
Hindu undivided family under section 5(9). As against 

this the learned advocate for the assessee lays stress on 

the fact that no reason can be suggested why a differen­

tial treatment should have been made in the case of an 
individual, implying a man or a woman, while a Hindu 
undivided family should have been made liable to pay 

super-tax a second time. T h e learned-advocate for the 
department suggested that the difference is due to the 
fact that a Hindu undivided family is exempt from pay­
ment of super-tax where its income does not exceed 

Rs.75,000, while any other person is liable to pay super­
tax on the excess over Rs. 30,000.

 ̂ have carefully considerecl the phraseology of sec­
tion 55 and its proviso and the policy underlying the 
whole Act and are of opinion that the word “ indivi- 
d u ar’ has been used in the proviso in a slightly wider
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sense than the same word occurring in the section itself.
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Ordinarily where the same word occurs in two difr'er- r a u p I^  
ent parts of the same section the same meaning should 
be assigned to it, but if there is anytiling in the context 
to indicate a different meaning or the principle under- sionek op 
lying the section makes it more logical to assign a '" tax 

different but legitimate meaning, it is permissible to 
construe the same word occurring in two parts of the 
same section differently. Section 55 lays down generally 
that every individual, joint Hindu family, company, 
unregistered firm (a registered firm is separately provid­
ed for) or other association of individuals is liable to 
pay super-tax in addition to the income-tax payable 
under die Act. As the section makes, ifiJer alia, an un­
registered firm liable to super-tax, the proviso is intend­
ed to make it clear that the component parts of such 
unregistered firm cannot be made to pay super-tax if the 
firm itself has already paid it. If the contention put 
forward on behalf of the departnient be accepted the 

result w ill be somewhat anomalous in a case. in 
which an unregistered firm consists of partners one of 
whom is a Hindu undivided family, as on the profits 
received by individual partners none of them except 

the Hindu undivided family will be liable to pay super­
tax, the firm itself having already paid it. T h e  Hindu 
undivided family though similarly situated w ill be call­
ed upon to pay super-tax a second time. It seems to us 
that the proviso to section 55 provides in case of super­

tax what section i4(2)(&) does in reference to the income- 
tax. The scheme of the Act appears to be that where 
the income of an assessee is part of income of a firm 
which has already paid income-tax a n d  super-tax, the 

assessee should not be called upon to pay any income- 

tax or super-tax on the amount received by him as his 

share of tHe profits of the firm. T h e  use o f the word 
“ individual” in the proviso was not in our opinion 

intended to exclude from its benefit a H indu undivided 
family. It cannot be denied that the word is wide
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enough to incinde a group of persons forming a unit. 

:'Raiip.ataw T he context in Tvhicii it occurs suggests to our mind 

"oopal" that it has been used to indicate one o£ the component 
parts of an unregistered firm. It is followed by the 

words “having a share in the firm” , which indicates that 
the word is intended to connote an “ individual
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partner” , be lie a person cr the lc ,̂.i! entity, the Hindu 
undivided family.

T he argument that only a single individual as distin­
guished from a Hindu undivided family was intended 

to have the benefit of the proviso because he is liable 

to pay super-tax on his income in excess of Rs. 30,000 
while a Hindu undivided family is exempt from super­

tax where its income does not exceed Rs.75,000 does not 
impress us. T h e  reason why a higher limit is fixed for 
a Hindu undivided family is obviously the considera­
tion that its income is shared by all the coparceners, 
whereas in case of an ordinary individual the income 

belongs to him exclusively.
For these reasons we think that the word “individual” 

in the proviso to section 55 includes a Hindu undivided 
family and the difficulty in adopting that construction 

is due to somewhat inartistic drafting of it.
T he result is that we answer the question referred 

to us in the negative. W e assess the fee of the advocate 
for the Commissioner at Rs.150. T h e  costs of this 
reference shall be paid by the department.


