
1933for collecting the licence fees. It is reasonable that 
the Board should recover by means of licence fees the Etvipekob. 

expenses incurred for such purposes, but we do not B r u  m o h a n  

think it was the intention of the legislature that muni- 
cipalities should raise revenue for general purposes 
under the guise of imposing licence fees. If the Board 
intends to raise revenue from motor lorries plying for 
hire we think it would be contrary to the spirit and 
intention of the Act to raise the revenue in the form 
of a licence fee and not in the form of a tax. In the 
present case we have no facts upon which we can come 
to any conclusion as to whether the amount of licence 
fee is reasonable or not. T h e  point was not raised 
in the trial court and the M unicipal Board were not 
in a position to produce any evidence showing that the 
amount of licencc fee was not unreasonable. W e, there­
fore, cannot hold that the bye-law is invalid on the 
ground that the amount of licence fee was unreason­
able. This is, however, a question which the Conv 
missioner or the Local Government may consider.
Prima fade it may be suspected that the amount of 
R s.ioo  per annum is rather high with reference to the 
extra work imposed upon the Municipal Board in 

•connection with the licensing business.
T h e  recommendation that the fine should be reduced 

to Rs.50 seems to us reasonable. W e, therefore, allow 
the application to this extent that we reduce the fine 
from R s.ioo to Rs.50 but maintain the conviction.
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'C ourt Fees A c t {V II of 1870), section  — E x em p tio n  -from

court fee— Wr-itien statem e?it in a m iscellaneous case— -Reply  

to app lica tion  by O fficial L iq u id a to r— C iv il P rocedure C od sj 
section  141.

*St:uiip Reference in M iscellaneous Case No. 784 of 1931.



Section 19, clause (iii) of tlie Court Fees Act, which exempts 

Oi'ficial"  from court fee written statements in suits should not be inter- 

preted to exclude written statements in miscellaneous cases.

States Bank T h e  word “suit” has not been defined in the Civil Procedure 

 ̂ Code; a n d  section 141 of the Code provides that the procedure 

Raki" for suits shall be followed in all proceedings in any court of 

civil jurisdiction.

So, a written statement, filed in reply to the application of  

the Official Liquidator under the Companies A ct to set aside 

certain transfers as fraudulent, was held  to be exempt from the 

pii.yment of any court fee

T he Government Advocate (Mr. Muhammad Ismail)^. 
for the Crown.

Mr. Din Dayal, for the opposite parties.

B e n n e t , J. : — This is a reference b y  the taxing ofEcer 
of the question as to whether a court-fee stamp should 
be affixed to written statements which are filed oppos­
ing an application by the Official Liquidator under the 
Indian Companies Act to set aside certain transfers as 
fraudulent. Under the Companies Act the procedure 
is similar to the procedure under the Provincial 
Insolvency Act. That, however, does not throw much 
light on the matter because there is no special provi­
sion under that Act. These proceedings under either 
of these Acts are apparently miscellaneous cases with­
in the meaning of the General Rules (Civil) for courts* 
subordinate to the High Court of Judicature at 
Allahabad, and miscellaneous cases are classified in the 
annual returns under chapter X V I, page 193, form 
No. 95. A  foot-note, however, to that form states that, 
applications under the Provincial Insolvency Act, A ct V  
of 1930, are not to be entered in that particular state­
ment, form No. 95, and apparently they are separately 
entered. T h ey are, however, clearly miscellaneous 
cases. Under section 4 of the Court Fees Act it is 
provided that for every document, filed in any court, of 

the kind specified in the first or second schedule a 

court-fee stamp is required. It is, therefore, necessary 

for the learned Government Advocate to show that the
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1933documents in question come under the first or second 
schedule. He arsrues that they come under article i officiai

^  . .  . L i q t j i d a t o b ,
of the second schedule as an application or petition. Indun 
N o doubt the application of the Official Liquidator to Bane 

have the transfer set aside does come under that article 
and it has been stamped with a Rs.g court-fee stamp 
under diat article, but it is claimed on behalf of the 
opposite party that their application in reply amounts 
to a written statement and is therefore exempted from 
the court-fee duty under section ig(iii) which exempts 
“ W ritten statements called for by the court after the 
first hearing of a suit.” As regards written statements 
in a regular suit it is stated in schedule I, article i, 
that a written statement pleading a set off or a counter­
claim is liable to stamp duty; that is, written state­
ments which do not plead a set off or counterclaim 
are not liable to stamp duty. It is claimed, however, 
b y the learned Governm ent Advocate that this exem p­
tion only applies in the case of a suit. T here is no 
definition of a suit contained in the C ivil Procedure 
Code, but there is a definition of “ decree” in section 
^(5) as the formal expression of an adjudication which 
conclusively determines the rights of the parties in 
regard to the matters in controversy in the suit. Sec­
tion 141 provides that the procedure for suits shall be 
followed in all proceedings in any court of civil 
jurisdiction. T h e  question is whether the exemption 
from stamp duty on the written statement in section 
ig(iii) should be lim ited to written statements in a suit 
and should not be allowed in the case of written state­
ments in a miscellaneous case. I do not consider that 
the rule should be interpreted to exclude the written 
statement in a miscellaneous case. There is no reason 
to suppose that the legislature would have allowed a 
written statement in a suit to be free of stamp duty 
and have intended that the written statement in a 
miscellaneous case should be liable to stamp duty.
T h ere  would be no reason to make such a distinction.

V O L . L V i]  A LLA H A B A D  S E R IE S  7 4 9



If; the legislature desires to make such distinction 
Official then it ought to be clearlv provided in the Court Fees 

Act that the written statement in a miscellaneoiis case 
State|-, bauk |jg liable to stamp duty as an application or

petition. Under these circuinstances I consider that 
it is not necessary for the written statements in the 
present miscellaneous cases to be stamped. Let this 
finding be returned to the taxing officer.

7 5 0  T H E  INDIAN L A W  R E P O R T S  [vO L . LVI

RE,VISIONAL C R IM IN A L

B efore M r. Justice B en n et  

in EM PEROR v. SURAJBALI^'^

’ ------ Crim inal Procedure Code, seclio ji 164— Previous statem ents

m ade by ivilnesses to the p o lice— T im e  u p  to ivhich copies  

thereof can he dem anded by the accused— E vidence A c t (I 

o f  1872), sections 33, 80— D ying declarations— M o d e o f p roof  

— W h eth er the M agistrate recording a dying declaration  

must be called  to prove it— A d m isn b ility  in evidence.

Under section i6s of the Crim inal Procedure Code the only 

use to which previous statements, made to the police, by the 

witnesses may be put is under section 145 of the Evidence A ct  

to contradict a ’svitness, and for this purpose the attention of 

the witness must be drawn to the previous statement at the 

time when he is being examined or cross-examined. T h a t is 

the time when the application for copies of the previous state­

ments should be made, and the section does not authorise the 

demanding of such copies after the evidence of the witnesses 

has closed and there is no longer any use to which such state­

ments can then be put.

Under section 80 of the Evidence A ct a dying declaration, 

which has been recorded by a Magistrate, can be tendered in 

. evidence without the Magistrate who recorded it being called. 

Section 80 is applicable to depositions and similar statements, 

which may be proved by the production of the document with­

out any witness being called to prove it.

A  dying declaration does amount to “evidence” w ithin the 

meaning of section 80, although there may not have been any 

case under inquiry before the Magistrate who recorded it.

•Criminal Revision No. 888 of 195;'?, from an order of Krishna Das, 
SecoiKl Additional S(*s?<i()ns Jiidge of Goraklipnv. dated the snd of 
October, 1933.


