
1934 tion to that effect was certainly wrong and not warranted
~ Nwal by the language of order X X I, rule 86. T his case must

Kishom deemed to have been overruled by implication of a 

BuiTtrMAL Division Bench ruling of this Court in Lala Lachman 
Narain v. Chattar Sirigh (i)  ̂ in which it was clearly held 

that the discretion was confined to the forfeiture and not 

to the re-sale of the property.
W e accordingly allow this appeal and setting aside the 

sale of the gth October, 1930, direct that proceedings be 
taken for re-sale. T h e  appellants w ill have the costs 
from the auction purchaser, Buttu Mai, in both courts.
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R E V IS IO N A L  C R IM IN A L

B efore M r. Justice Baipai
1934

October, 25 EM PERO R  v. BENI*

C ivil Procedure Code, order K X I , rules 34, 44— A ttachm ent of 

crops— Copies of luarrant of attachm ent not signed or sealed  

by court— A ttachm ent illegal— Rem oval o f crops not theft—  

In dian Penal Code, section  379— Accused alleging purchase 

of crops before the attachm ent— Q uestion of title  shou ld  

be investigated.

Certain crops were attached in execution o f . a decree and 

entrusted to a custodian. Subsequently, they were removed by 

a person, witli the consent of the judgment-deb tor, and in spite 

of the remonstrances of the custodian. At a trial of this per­

son for theft it appeared that the copies of the warrant of 

attachment, which ’tvere affixed on the land on which the 

crops stood and on the door of the judgment-debtor’s house, 

were not signed by the Judge and were not sealed with the 

seal of the cowxt. H eld j that the formalities prescribed by 

order XXI, rules 34 and 44, of the Civil Procedure Code not 

having been complied with, the attachment was illegal and, 

therefore, the property did not pass from the possession of the 

judgment-debtor into the possession of the court, and its rC' 

moval with the consent of the judgment-debtor was not theft, 

Jieldf further, that an allegation made by the accused that 

he had purchased the crops some time before their attachment

*Criminal Revision No. 198 of 1934, from an order of Vishnu Raxii Mehta, 
Additional Sessions Judge of Pilibhit, d a t e d  the 5th of January, 1934.

(1) E.S.A. No. 1595 of 1938, decided̂  on î th Api'il, 1929;



sh ou ld  h ave  b e e n  in v estig a ted  by the tr ia l cou rt b efore  it  co u ld  1934
con v ict h i m ; for i f  a p erson  in  assertion  o f  a h o n a  f id e  t it le  ~ Z  ~ ~

1  ̂ ‘  E m p k e o e
accruing b efore  th e  attach m en t rem oves th e  crops h e  cann ot •«.
be said to b e  actin g  d ish on estly  or frau d u len tly . B eot

Mr. G . S. Pathakj for the applicant.

T h e Assistant Government Advocate (Dr, M , IVali- 
ullah), for the Grown.

BajpaIj J. : — T his case was heard by me on the 6th of 
August, 1934, when i  directed that the amin of the civil 
court should be examined and his evidence tested 
carefully by the execution record of case No. 67 of 1933 
of the court of Judge, small causes, at Pilibhit. I h e  
amin was examined and cross-examined and his evidence 
has been certihed to this Court along with a note by the 
Judge.

TL he facts of the case might be stated briefly once more.
O n the 54th of March, 1933, the amin of the civil court 
went to attach certain crops belonging to Bhaggi in 

execution of a decree obtained by Jagmohan Lai. It is 
said that the crops were attached and entrusted, to a 
custodian. Some da.ys after^VardSi th^t is, bn- the ^nd 
of April, 1933, Beni the applicant before me removed 
the crops in spite of a remonstrance by the sapurdar.

Upon these facts Beni was convicted of an offence under 
section 379 of the Indian Penal Code and sentejieed to 
pay a fine of Rs.50,

T h e contention of the applicant before me as w ell as 
before the courts below was that the attachment was 

illegal and consequently there could be no theft if the 
applicant removed the crops. Reliance was placed on 
th t  o i Ram Sakai Singh Y. Emperor (.1), in which 

N iam at-u lla h , J., held that where attachnaent of 

movable crops is made merely by beat of drum and the 
procedure prescribed by order X X I, rule 44 of the Civil 

Procedure Code is n ot followed, the produce cannot be 
deemed to have passed froni the possession of the judg- 

ment-debtor into the possession of the court, and if
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1934 therefore the crops are removed with ihe consent of the 
jiidgment-debtor the person lem oving the crops caiiiiot

Bem be guilty of theft. T h e  argument of the
applicant is that the procedure prescribed by order X X I, 

rule 44 was not followed in the present case. As there 
was some controversy on this point when the case was 
heard by me on the last occasion a'nd as the evidence of 
the amin was not full, I considered it desirable to have 
the amin examined afresh. He now says that he received 
one warrant of attachment from the court and he pre­
pared two copies of the warrant himself and affixed one 
such copy on the land where the crop was gi'own and 

another copy on the outer door of the residential house 
of the judgment-debtor. He admits that the copies of 
the warrant of attachment were not sent to him by the 
court but that he himself prepared the copies of the 
warrants. T h e ‘ learned Judge before whom the amin 
was examined has appended a note, from which it would 
appear that he felt some difficulty in accepting the 

evidence of the amin. I have similar difficulty myself, 
but eveit if it be assumed that the amin is speaking the 
truthj I agree with the applicant’s counsel that the 
formalities prescribed by order X X I , rule 44 have not 
been complied with. There was no warrant for the 

preparation of the copies by the amin. Under order 
X X I , rule 34 every process issued by a court for the 
execution of the decree shall bear date the day on which 
it is issued and shall be signed by the Judge or such 
officer as the court may appoint in this behalf and shall 

he sealed with the seal of the court and delivered to the 

proper officer to be executed. T h e  copies that were 
prepared by the amin might have borne date the day on 
’Which it was issued but they were not signed by the 
Judge and they were not sealed with the seal of the 
court. The amin’s evidence makes this clear. He says 
that the warrants were not sent to hini b y the court and 
that he himself prepared the copies of the warrants. It 

is, therefore, obvious that the copies were signed by the

()Qg THE INDIAN LAW r e p o r t s  [v o L . LVII



amin and did not bear the seal of the court. As pointed 1934

VOL. tV I l ]  : ALLAHABAD SE R IE S

out by me in my former order, their Lordships o£ the Empebob 
Privy Council in Muthiah Ghetti v. Palcmiappa Chetti 
(1) have said that “ N o property can be declared to be 

attached unless first the order for attachment has been 
issued, and secondly in execution of that order the other 

things prescribed by the rules in the Code have been 
done.” T h e  Code prescribes under order X X I, rule 24 
for the processes to be signed by the Judge or such oiiicer 

as the court may appoint in this behalf and for the 
processes to be sealed with the seal of the court. It is 
doubtful if the amin can be deemed to be an oiiicer 
appointed by the court in this behalf and had the power 
to sign the process. In Ram Dayal v. Mahtab Singh 
{2) their Lordships of the Privy Council intimated that 

the judgment of the Allahabad H igh Court was correct.
In that case OldfielD;, J., had observed that “ T he fact 
that the order of attachment and notices of sale were not 
issued under the signature of the Judge, but of the 

munsarim> as though emanating from him, constituted 

serious illegalities of procedure; orders so issued could, 
properly speaking, have no legal effect  ̂ since section 
of Act V III of 1859 requires that the warrants for 

execution shall be signed by the Judge^ and the 
munsarim had no power to sign themi having regard w  
his duties as declared ii;i section 54 of A ct 111 o f 1873 
(Civil Courts Act).” S t r a i g h t ^  J., concurred with this 

view and held ithat the language of section 253 of Act 
V l l i o f  1859 was plain and positive and it was impossible 
to hold that the order directing attaGhment was not a 
warrant within the meaning of that section. It is true 

that their Lordships were discussing the illegality 

contained in the warrant of attachment and the notices 

of sale issued by the court itself and not the illegality in 

the warrants that had to be attached on the land and 

on the residential house, but that to my mind makes no

(i) (192S) i.L.R., 51 Mad., 345 (3) (1884) I.L.tl., 7 All.,
(356)-



B e n i

1934 difference, because all these warrants are processes that 
have to be issued by the court. Section ^22 o l Act VIII 

V. of 1859 is the same as order X X I, rule 44 m several 
material particuiars. In Khidir Bux v. Emperor (1) 

their Lordships of the Patna High Court held that the 
injunction contained in order X X I, rule 54 about the 
sealing of the warrant with the seal of the court was 
mandatory, and unless it was complied with, the attach­

ment was illegal. It was also held that the attachment 
being illegal, resistance to such attachment could not 
constitute an offence. In Badri Gope v. King-Em pa or 

(3) it was held that if the writ of attachment did not bear 
the seal of the court as required by order X X I, rule 54 
the defect was not a mere technical one, because the 

presence of the seal of the court giving authority to the 
writ is an obviously imperative safeguard and if the writ 
was invalid and resistance was made at the time of the 
attachment the person resisting would be free from 

liability as long as no excessive force was used. I have, 
therefore, come to the conclusion that the attachment 
was illegal and that, therefore, the property did not pass 
from the possession of the judgment-debtor into the 

possession of the court, and it is not the case for the 
prosecution that the removal of the crops was without 
the consent of the j udgment-deb tor.

Indeed in this connection I* have to notice another 
argument advanced by learned counsel for the applicant. 
It is said that the applicant had purchased the crops on 
the SI 3rd of February, 1933, by means of a sale deed 

about a month before the alleged attachment on the 24th 

of March, 1933. "Whether the sale deed was merely a 
paper transaction or a valid transfer of title is a different 
question, but there can be no doubt that the judgment- 
debtor was a consenting party to the removal o£ the 
crops by the applicant. In this connection, however, 

the contention of the applicant is that the courts below 

have not gone into the question of title which they had
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to decide, and reliance is placed on the case of Emperor 
V Ghasi (i). Sen  ̂ J., while construing section 454 of Emjebob 

the Indian Penal Code observed that the crucial question Benx 
was whether the alleged removal of property was 
dishonest or fraudulent, and therefore if persons claim­
ing title to a property under attachment in execution 
of a decree on another remove the same, the matter 
whether such property belonged to the accused or not 
has to be determined by the criminal court before 
deciding upon conviction. "I'he same crucial question 
for determination arises under section 379 of the Indian 
Penal Code as well. There can be no doubt that the 
courts below have not decided on the question oi: the 
validity of the sale deed produced by the applicant but 
have contented themselves by saying that the applicant 

knew of the attachment when he removed the crops and 
he should have desisted from such removal the moment 
he came to know of the attachment and if he felt aggriev­

ed he should have gone to the executing court to file 

objections there. T h e  District Magistrate undoubtedly 

is somewhat suspicious about the sale cleed but he too has 

not recorded any definite finding on the point inasmuch 

as he was of the opinion that the matter'was not of any 

importance, because if the accused had really got these 
crops he should have filed objections in the civil court 

in the course of the execution proceedings and had no 

right to take the law into his own hands. T h is really 

misses the crucial point, which is that if a person in 

assertion of a bona title accruing before the attach^ 

ment- removes the crops he cannot be said to be acting 

dishonestly or fraudulently. If, therefore, I had hot 

agreed with the f i r s t  contention of the applicant I would 

have felt it necessary to ask for a definite finding on this 

question of title. As it is, I aiii of the opinion that the 

attachment was illegal and the accused cannot therefore 

be said to haye committed any oifen
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1934 For the re.tsons given above I allow this application, 
set aside the «;onviction and the sentence and direct that 

the fine, if pitid  ̂ be refunded.V.
B e n i

1934 
October, 26

Before Sir Shak M uham m ad Sulaim an, C h ie f Justice, and  

M r. Justice Ganga N ath

EM PEROR V. SIA R AM  an d  o t h e r s *

Crim inal Procedure Code, sections  263, 342, 364, Q̂ >j— Sum ' 

maty trial— Sum?nons case— Om ission to exam ine the 

accused and record his statem ent—-D efect curable lohere 

accused not pi'ejudiced.

Section 342 of the Criminal Procedure Code, relating to the 

examination of the accused after the examination of the pro­

secution witnesses, applies to summons cases as well as to 

warrant cases; it also applies to summary trials. But the 

recording of the whole of the examination of the accused in 

the form of questions and answers, which section 364 pres­

cribes for warrant cases and summons cases, is expressly dis- 

perised with in the case of summary trials. The words “ if 

an y" in clause (g) of section 263 do not imply that it is 

optional to the Magistrate in a summary trial to examine 

the accused or not, but merely imply that where the accused 

has made a statement, particulars of his statement should be 

noted; but that is not the same thing as recording his exa­

mination in full- The mere fact, therefore, that no other 

statement of the accused, beyond the plea of not guiltv, has 

been recorded by the Magistrate in a summary trial would 

not show that the accused was never questioned at all.

The defect of non-compliance with the provisions of section 

342 is a mere irregularity and is cured by the provisions of 

section 537 of the Criminal Procedure Code unless the accused 

has been prejudiced thereby.

This case was referred to a Division Bench, with the 

following referring ord er:

poLLisTER;, J . T h i s  is a reference by the Sessions Judge at 

Bulandshahr under section 438 of the Criminal Procedure 

Code. Certain persons were tried for an offence under sec­

tions 426 and 352 of the Indian Penal Code and were convicted 

on the 4th April, 1934; and on the same date they were tried 

and convicted of an offence under section 3'/9 of the Indian

*Griraiml |lefex^jvce No. 6aa of 1934.


