
1.0 proceed by way of appeal to the District Magistra.te 
Muntnâ Lai; under section 160, Municipalities Act; ancl under section 

A...,- bojs Municipalities Act, the applicant was precluded

ironi making the claim in court which he has made. 
jbansi these reasons I dismiss this application in revi

sion with costs.
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A P P E L L A T E  C IV IL

Before Sir Shah Muhamrnacl Sulaimanj C h ie f Justice^ and  

M r. Justice Ganga N ath
I9S4

Ociobar, 24. N A W A L  K IS H O R E  AND OTHERS (D e c re e -h o ld e r s )

B U T T U  M A L  (A u c tio n  p itrc h a se r)  and S U B H A N  S IN G H  

(J tJDGMENT-DEBTOR.)"̂

C ivil Procedure Code, order X X I, rules 85, 86— Re-sale on 

default of paym ent by auction purchaser— M andatory and. 

not discretionary— T im e can not be extended.

When default is made by the auction purchaser in paying 

into court the full amount of the purchase money within the 

time allowed by order XXI, rule 85 of the Civil Procedure 

Code, the court has no jurisdiction to extend the time but 

must order a re-sale under rule 86. The only discretion given 

by rule 86 is in the matter of forfeiture of the deposit of 25 

per cent, made by the auction purchaser, and not in the 

matter of re-sale. Basawan D u b e  v. A n purn a K unw ar (1), 

overruled.

* Mr. M. L. Chaturvedi, for the appellants.
Mr. R. 7 " f or the respondents.

A  SuLAiMAN, C.J., and Ganga Nath/ , J . : — T his is a 
decree-holders’ appeal from an order confirming the sale. 
T he property was sold at an auction on the 9th o£ 
Octpber, 1930, for Rs.2,3S5 and was purchased by the 
respondent, Buttu Mai. T h e  auction purchaser 
deposited 55 per cent, as required by order X X I, rule 84, 
immediately, but he did not deposit the balance of the 
purchase money within 15 days as required by rule 85. 
Possibly the reason was that an application was filed on

^ *First Appeal No. 147 of xggg, from an order of Muhammad Akib 
Nomani,; Subordinate Judge of Agra, dated the 26th of April, 1933,

(1) A.I.R., 1926 All., 509.



behalf of the judgment-debtor immediately to have the 9̂34 
sale set aside. T his application remained pending for nawai-
a long time and was ultimately disposed of on the iStli 
of November, 1933. Previous to this date the auction buttuMal

purchaser obtained the penjiission of the court on the 

18th of July, 1931, to deposit the balance in court and 
he deposited the remaining three-fourths on the ^7th of 
July, 1931.

T h e decree-liolder, however, applied that the deposit 
had not been made in accordance with rule 85 and that 
the property should be re-sold. T h e  learned Subordi
nate Judge first allowed the application ex parte but, 
later, on the application of the auction purchaser dis
missed the decree-holder’s application and confirmed the 
sale. He relied on an observation made in Basawan 
Dube V. Anpurna Kunwar (1).

It is contended before us that the Subordinate Judge 
had no jurisdiction to extend the time and that when 
the default was made in depositing the balance of the 
amount as required by rule 85, the court ought to have 
ordered the re-sale of the property, and that the only 
discretion is as regards the forfeiture of the deposit of 55 
per cent.'

This contention is obviously well founded. R ule 85 
requires that the fu ll amount of the purchase moriey 
shall be paid by the purchaser into court before the 
court closes on the 15th day from the sale of the propei ty.
Rule 86 also requires that in default of payment within 
the period mentioned in the last preceding rule, tlie 
deposit may, if the court thinks fit, after defraying tlie 
expenditure, be forfeited to Government and the pro

perty be re-sold.
In Basawafn Dwfee's case (1) no appeal lay to tfie High 

Court and there was no ground for interference in 
revision. It might not therefore have been necessary to 
decide the question whether the court below had erred 
in accepting tire deposit beyond time, but the observa-
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(1) AXK m igs6 All., 509.
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1934 tion to that effect was certainly wrong and not warranted
~ Nwal by the language of order X X I, rule 86. T his case must

Kishom deemed to have been overruled by implication of a 

BuiTtrMAL Division Bench ruling of this Court in Lala Lachman 
Narain v. Chattar Sirigh (i)  ̂ in which it was clearly held 

that the discretion was confined to the forfeiture and not 

to the re-sale of the property.
W e accordingly allow this appeal and setting aside the 

sale of the gth October, 1930, direct that proceedings be 
taken for re-sale. T h e  appellants w ill have the costs 
from the auction purchaser, Buttu Mai, in both courts.
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R E V IS IO N A L  C R IM IN A L

B efore M r. Justice Baipai
1934

October, 25 EM PERO R  v. BENI*

C ivil Procedure Code, order K X I , rules 34, 44— A ttachm ent of 

crops— Copies of luarrant of attachm ent not signed or sealed  

by court— A ttachm ent illegal— Rem oval o f crops not theft—  

In dian Penal Code, section  379— Accused alleging purchase 

of crops before the attachm ent— Q uestion of title  shou ld  

be investigated.

Certain crops were attached in execution o f . a decree and 

entrusted to a custodian. Subsequently, they were removed by 

a person, witli the consent of the judgment-deb tor, and in spite 

of the remonstrances of the custodian. At a trial of this per

son for theft it appeared that the copies of the warrant of 

attachment, which ’tvere affixed on the land on which the 

crops stood and on the door of the judgment-debtor’s house, 

were not signed by the Judge and were not sealed with the 

seal of the cowxt. H eld j that the formalities prescribed by 

order XXI, rules 34 and 44, of the Civil Procedure Code not 

having been complied with, the attachment was illegal and, 

therefore, the property did not pass from the possession of the 

judgment-debtor into the possession of the court, and its rC' 

moval with the consent of the judgment-debtor was not theft, 

Jieldf further, that an allegation made by the accused that 

he had purchased the crops some time before their attachment

*Criminal Revision No. 198 of 1934, from an order of Vishnu Raxii Mehta, 
Additional Sessions Judge of Pilibhit, d a t e d  the 5th of January, 1934.

(1) E.S.A. No. 1595 of 1938, decided̂  on î th Api'il, 1929;


