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wheel, and have to be replaced frequently. But on 
this ground they cannot cease to be component parts of 
the wheel. It is impossible to regard them as a part of 
the body of the car or any other dispensable part.

W e are accordingly of opinion that tubes and tyres, 
which are specially designed for motor cars only, and 
are not meant for anything else which is not a 
machinery, are under class (14) exempt from the pay­
ment of octroi.

W e accordingly accept the reference made by the 
Additional Sessions Judge of Benares and set aside the 
order eonvicting and sentencing the accused and direct 
that the fine, if paid, be refunded.
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M U N N A  L A L  and SONS (P la intiff) v. M U N ICIPAL

; B O A R D , J H A N S I ; (D efendant)^ / , .  ■

M unicipaU ties A c  f  1916), sections  160, 164-—

Octroi— Assessm ent to octroi charge—-C iv il  su it challenging  

liability o f the goods to pay octroi— Jurisdiction  of c iv il 

court barred.

The remedy open to a person who has been assessed m th  

octroi duty in respect of goods wM gIi, according to him, are 

not liable to the payment of any octroi duty is by way of an 

appeal to the District Magistrate under seetion 160 of the 

Municipalities Act. Civil courts are precluded, under section 

164 of the Act, from entertaining a suit questioning the liabi­

lity of a person to be assessed to any muniGipal tax, and octroi 

is a municipal tax, as laid down in section 128(1) of the Act.

Mr. S, G. DaSj for the applicant.
Messrs. Shim  Prasad Sinka m d  Shankar Sahai ¥erma, 

■for 'the opposite'"party.

B e n n e t  ̂ J.:*-~^ his is  ;a- revision brou gh t: ;by a  
plaintiff against a decree of the small cause court in 

Jhansi. T h e  plaintiff imported into Jhansi a number 
o f  articles on which he was charged R s .5 3 7-'/-9 octroi.
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*Givil Revision No. 6i of 1934.



i 93-:i- x i i e  p la in tiff  co n ten d s that the articles which he

MunnaLai, iiT ipoited do n o t com e u n d e r  the headings in the octroi
AND gchedule under which they have been assessed to octroi.

articles in' question are s h o w n - in  a number of 
Jhansi invoices to consist o f fuses, cables, wire, fuse handles,

Britalux fittings, electric bulbs, etc. T h e  series of 
sch ed u les u n d er  w h ich  these articles h a v e  been assessed 

refer to articles made of brass, copper, bronze, rubber, 
Nos. 80 to 83, and earthenware. No. 44. Some objec­

tion was taken that No. 44 comes under the heading of 
“ Building materials and furniture” and learned c o u n se l  
argued that electric fittings would not come under 

either of those heads. He failed to explain u n d er  v^hat 
head of h o u se  construction electric fittings would come. 
It appears to me th at electric fittings in a house do come 
under the heading of building materials and furniture. 
Learned counsel argued that an octroi schedule should 
be framed on the lines that every single article which 
might be imported into a municipality on which duty 

was to be levied should be described by name; in other 
words that Britalux fittings should be so mentioned and 
also fuse handles. I do not consider that this is a 
possible method of framing an octroi schedule. T h e  
method which is adopted is to use general terms under 
which the innumerable different articles are included 
and they are classified as regards the metals of which 
they are composed. It would not be possible to frame 
an octroi schedule which would have ten raillion 
different kinds of articles mentioned. T h e  finding 
therefore of the lower court that these a:rticles come 
under these headings appears to me to be correct. I am 
referred by learned counsel to a ruling of a learned 
single Judge of this Court in Municipal Board, Benares 
V. Krishna and, Co. (i). T h at ruling laid down that an 
electric fan and motor would not come under the term 

■‘hardware” in an octroi schedule because "hardware” 

referred to articles such as pots and pans and domestic
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appliances and simple articles made of metal. T h e 
present case does not involve the term “hardware" in MussALAi 
die schedule and therefore the riding has no application 
lo the present case.

A  further argument was made by learned counsel that Jsassi 
the lower court was wrong in stating that section 164. of 
the U. P. Municipalities Act, Act II of igi6,  

barred the present suit. That section states in snb- 
section (1): “No objection shall be taken to a valiiation 
or assessment, nor shall the liability of a p e r s o n  to ])c 
assessed or taxed be questioned in any other manner or 
by any other authority than is provided in this 

A ct.” In section 160(1) it is provided as follows:

“ In the case of a tax assessed upon the annual 

value of buildings or lands or both an appeal 
against an order passed.under sub-section (3) of section 
143 or under sub-section (3) of section 147. and, in the 
case of any other tax, an appeal against an assessment, 
or any alteration of an assessment, may be made to the 
District Magistrate o f to such other pffieef as 
empowered by the Local Governnient in this behalf.”

In my opinion this allows an appeal to be made to the 
District Magistrate against an assessment under the octroi 
schedule. Learned counsel argued that this sub-section 
referred only to taxes on lands and buildings, but the 
sub-section clearly refers to the case of any other tax.
“ Octroi” is referred to in section 128(1 )(viii) as one of 
the taxes which may be imposed by a M unicipal Board. 
Accordingly it must be one of the other taxes under 
section 160(1) which are subject to an appeal to the 
District Magistrate. Argument was made by learned 
counsel that there is no assessment in the case of octroi.
I consider that the process by which an octroi muharrir 
examines goods and refers to his schedule and comes to 

the conclusion that certain goods come tinder certain 

heads of that schedule and should pa)r a certain tax is a 

process wHich is correctly described as“ assessment” . 

Therefore the correct remedy open to the applicant was
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1.0 proceed by way of appeal to the District Magistra.te 
Muntnâ Lai; under section 160, Municipalities Act; ancl under section 

A...,- bojs Municipalities Act, the applicant was precluded

ironi making the claim in court which he has made. 
jbansi these reasons I dismiss this application in revi­

sion with costs.
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Before Sir Shah Muhamrnacl Sulaimanj C h ie f Justice^ and  

M r. Justice Ganga N ath
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Ociobar, 24. N A W A L  K IS H O R E  AND OTHERS (D e c re e -h o ld e r s )

B U T T U  M A L  (A u c tio n  p itrc h a se r)  and S U B H A N  S IN G H  

(J tJDGMENT-DEBTOR.)"̂

C ivil Procedure Code, order X X I, rules 85, 86— Re-sale on 

default of paym ent by auction purchaser— M andatory and. 

not discretionary— T im e can not be extended.

When default is made by the auction purchaser in paying 

into court the full amount of the purchase money within the 

time allowed by order XXI, rule 85 of the Civil Procedure 

Code, the court has no jurisdiction to extend the time but 

must order a re-sale under rule 86. The only discretion given 

by rule 86 is in the matter of forfeiture of the deposit of 25 

per cent, made by the auction purchaser, and not in the 

matter of re-sale. Basawan D u b e  v. A n purn a K unw ar (1), 

overruled.

* Mr. M. L. Chaturvedi, for the appellants.
Mr. R. 7 " f or the respondents.

A  SuLAiMAN, C.J., and Ganga Nath/ , J . : — T his is a 
decree-holders’ appeal from an order confirming the sale. 
T he property was sold at an auction on the 9th o£ 
Octpber, 1930, for Rs.2,3S5 and was purchased by the 
respondent, Buttu Mai. T h e  auction purchaser 
deposited 55 per cent, as required by order X X I, rule 84, 
immediately, but he did not deposit the balance of the 
purchase money within 15 days as required by rule 85. 
Possibly the reason was that an application was filed on

^ *First Appeal No. 147 of xggg, from an order of Muhammad Akib 
Nomani,; Subordinate Judge of Agra, dated the 26th of April, 1933,

(1) A.I.R., 1926 All., 509.


