
 a.buiidant authority for the A'iew that waiver is some-

Sukhl>il riling more than mere inaction or omission. But in my

BhoopvA opinion it is not necessary that it should amount to any
novation of contract or any new agreement for consi­

deration or that it should be anv other bilateral
Snlaiinan, ^

G .j. arrangement.
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------------- !—  B A L K A R  A N  and  o t h e r s  (Ju d g m e n t -d e b t o r s )*

A p 'a  Tenancy A ct {Local A ct I I I  of igstS), sections 199, S03—  

Interest of Thekadar— Saleability in execution  of decree—  

Perpetual lease by owner of sh' plots— Lease of proprietary  

rights and not mere agricultural lease.

According to section 203 of the Agra Tenancy Act, if the 

lease specifically grants the right of transfer the interest of the 

thekadar is saleable in execution of a decree.

Where the lessor is the sole proprietor of the plots and grants 

a perpetual lease thereof, giving to the lessee rights of inherit­

ance and transfer, with full liberty to cultivate the lands him­

self or to get it cultivated by others, or to build houses or to 

plant groves thereupon, the lease is of necessity a lease of pro­

prietary rights in the land and not a mere agricultural lease, 

and the lessee is a thekadar and not a mere non-occupancy 

tenant, and his interest is saleable in execution of a decree.

Messrs. M u sh ta q  A h m a d /  G a jadhar Prasad  and 

Shan kar Sahai Verrna, for the appellants.

Mr. S. S. Sastryj for the respondents.

SuLAiMAN  ̂ C.J., and R a c h h p a l Singh^ J. ; — T h is is a 

decree-holders’ appeal arising out of execution pro­

ceedings. T h e  decree-holders had obtained a simple 

money decree against the judgment-debtors, and in 

execution of it they attached three plots of land belong­

ing to the judgment-debtors. T h e  latter objected 

A a t they w ere mere non-occupancy tenants of these

^Appeal No. 29 o£ 193;.}, under section 10 of the l.elters Patent.



plots and their rights were not saleable. T h e d eaee- 103-t
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holders’ contention was that the judgment-debtors bad ajqohja 
acquired the rights of perpetual lessees under a regis- 
tered document executed by a zamindar on the sgrd Baikarak 

September, 1957. T h e first court held that the rights 

of the judgment-debtors were not transferable in spite 
of a provision to that effect in the lease. T h e lower 
appellate court came to a contrary conclusion. A  
learned Judge of this Court in second appeal has 
agreed with the view of the first court and has dis­
missed the decree-holders’ application.

T h e sole question before us for consideration is 
whether under the terms of this particular dociimenr, the 
j udgment-debtors acquired transferable rights, which can 
be attached and sold, or whether the rights possessed 

by them are not attachable and saleable.

Prior to the Tenancy Act of 1901 there was not any 

clear restriction on the power of the zamindar in 
granting rights in perpetuity to tenants. But section 

so of A ct II of 1901 provided that the interests of 
certain tenants would not be transferable, and also pro­
vided that “ the interest of a thekadar is, subject to the 

terms of his lease, heritable, but not transferable” .

This last mentioned sub-section (3), with its rather 
ambiguous language, was the subject of interpretation 

in two cases, in which slightly different meanings were 
attached to it. In the case of Baliabh Das v. Murat 

Ndrain Smg/i (1), it was held by at leavSt one of the 

Judges that there was no prohibition against the trans­
ferability of the rights of a thekadar, if under the terms 

of the document a right of transfer was specifically con­
ferred. In the case oi Majid Husain y . Kurban A li 
(5) it was held by the Letters Patent Bench affirming 

the decision of a single Judge of this Court that under 

section ^0(3) it was not open to the zamindar to create 
a theka with transferable rights. It does not  ̂ however, 

appear that although the latter case was decided a few

: (i) (1926} L L .R .; 48 AIL, u85. (a) A.LR., >936 All., 4.12.:



1934 days after the first, the former decision was cited before 

the Letters Patent Bench. W e may point out that the 
Kalwas clecree-holders’ case also receives considerable support 

baikabax from the observations made in the cases of RaghunatJi 

Teivari v. Buddhu Ram Tewari (i), and Mahesh Narain 

Singh V. Bisheshar Lunia (2).

It may be pointed out that the words “subject to the 

terms of his lease” in the old section were prima facie 
applicable to both “heritable” and “not transferable” , 
as there was only one verb “ is” in the sentence. If the 
language of the corresponding section in the new T e ­
nancy Act had not been changed, we might have felt 

inclined to refer this case to a larger Bench. But in 
the new Tenancy Act (Act III of 1936) there have been 
radical changes in the provisions so far as a thekadar or 

a lessee of proprietary rights is concerned. Under the 

old Act a thekadar came within the definition of a 
tenant and used to be treated as a non-occupancy te­

nant. In section 3(6) of the new Act, a tenant excludes 
a thekadar “save as otherwise expressly provided by this 

Act” . It follows that, unless in the relevant section a 
thekadar is specifically included in the word “ tenant” , 

the provisions would be inapplicable to him. A  
separate chapter (Chapter 13) specifically deals with the 
rights of a thekadar, and section 199 contains the defini­

tion of thekadar as being “ a farmer or other lessee of 
proprietary rights in land, and in particular of the riiî ht 
to receive rents or profits” . Then section 303 is very 

clear in its language, and is headed by an exception, 

■‘Except as may be otherwise provided by the terms of 

the theka” , which governs the whole section, including 
the provisions as to the non-transferability or non-sale­

ability in execution of a decree, and non-heritability 

unless the theka has been given on payment of a 

premium.

Under section 303, therefore, there can now be no 

doubt that, if the terms of the theka provide otherwise,
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the provisions as to non-trans£erability or non-saleabil- 
ity would be wholly inapplicable. It, therefore, follows A j o d h i a  

that if the deed specifically grants the right of transfer 
and inheritance, such rights are acquired by the theka- ^alkaean 

dar or lessee. A  thekadar not being a tenant, the pro­

hibition contained in sections 23 and 54 are not appli­

cable to him.

It is strenuously contended on behalf of the respon­
dents that even a perpetual lease of sir plots would be 
a mere agricultural lease, making the lessee an ordinal y 
agricultural tenant, and would not amount to a iheka, 
unless the document specifically purports to transfer 

proprietary rights. It seems to us that where the lessor 
is admittedly the owner of the plots and professes to 

grant a perpetual lease of those plots to the lessee with 
the right to hold on possession generation after genera­

tion and the right to sell and mortgage the same, and 
without any right in the lessor to eject the tenants, and 
premium is received as consideration for the grant of 
the perpetual lease, the lease must of necessity be a 
lease of proprietary interest in land, and not merely an 
agricultural lease for a short term. W here the lessor 

is not the proprietor of the land, for instance he may be 
a mere thekadar or a tenant-in-chief, or perhaps a mere 
co-sharer, a grant by him, even though ostensibly a per­

petual lease, may not amount to such lease; but v/here 
the lessor is the full proprietor and for consideration 

grants rights of inheritance and transfer to the lessee in 
perpetuity, it is impossible to hold that the transaction 
amounts to a mere agricultural lease, which makes the 
lessee a non-occupancy tenant, who can be ejected at 
will and who acquires no more rights in the land than 
an ordinary non-occupancy tenant. T o  hold otherwise 
would mean that an owner of land can sell, mortgage 
or gift away his land but is incompetent to grant a per­
petual lease of it.

T he present case is particularly strong. T h e docu­
ment in question recites that the lessor is the full owner



Iv.\iWAR
V.

Balkaban

of certain plots, and 011 receipt of Rs. 1,000 as premium 

Ajobhia he purported to grant a perpetual lease to the lessees, 

giving them the right to hold possession generation 

after generation and the right to sell and mortgage the 
plots, either to cultivate the plots themselves or to get 

them cultivated by others, to erect houses, pucca and 
kachcha, plant trees o£ every kind, without any rights 

ni the lessor to eject them, and to have their names 
entered in the Government papers; and the document 

is called a perpetual lease. There can be no doubt 
that the rights conferred on the lessees were much niore 

than mere rights of an agricultural non-occupancy 
tenant. In this particular case, the primary object of 

the lease was to confer rights in perpetuity, both of 

inheritance and transfer, and to give full liberty to the 

lessees either to cultivate the land themselves or to get 
it cultivated by others, or to build houses or plant 

groves on the said land. It is, in our opinion, impos­
sible to hold in this case that the lease embodied any­
thing other than a lease of proprietary rights in the 
land.

It may, in this connection, be pointed out that sec­
tion 199 does not restrict the definition of the thekadar 

to the particular case of the grant of the right to receive 
rents or profits, but applies to all farmers and other 
lessees of proprietary rights in the land.

We, therefore, regret that we are unable to accept 
the conclusion of the learned Judge of this Court that 
the judgment-debtors acquired no saleable interest in 
these plots at all. W e would guard ourselves against 
being understood to lay down that the same remarks 
would apply to a case of a long-term lease, which falls 
short of a perpetual lease. In such a case the answer 
will depend on the particular terms of the document 

from which the primary intention of the parties will 
have to be inferred. Nor should we be understood to 
lay dowm that the power of a sole proprietor to grant a 
perpetual lease of plots belonging to him, which m this
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case has been assumed and never disputed, would be 

the same where he is not the sole owner but is holding a jo d h ia . 

exclusive possession of the lands with the consent, 

express or implied, of other co-sharers. N o other 

person, who can be considered to be a co-sharer is a 
party to this case; and if  any such person exists, he will, 

of course, not be bound by this decision.
T he appeal is accordingly allowed, the decree of the 

learned Judge is set aside, and that of the lower appel­

late court is restored with costs.
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R AJENDRA SINGH ( D e fe n d a n t)  v .  U M A  PRASAD 1934
( P l a i n t i f f )  a n d  a n o t h e r *  September, 26

Contempt of court—Interference with the adm inistration of 
justice— Threatening letter by p la in tiff to defendant in  a ■, 
pending suity for the purpose of com pelling h im  to withdraw  

a plea taken in  defence—-T h re a t of prosecution for defarna- 
tion in  respect of an allegation contained in  the plea—
— Advocate’s lia b ility  for drafting and sign in g the letter—
Duties of advocate-—P riv ile g e :

One of the pleas raised in defence to a suit on a mortgage 
deed executed by the deceased father of the defendant was that 
the mortgagee, the deceased father of the plaintiff, had colluded 
with some unscrupulous money lenders in taking advantage of 
the loose habits of the defendant’s father and running him intO ' 

indebtedness and getting fictitious recitals to be made in the* 
deed regarding payment of earlier debts. During the pendency 
of the suit a notice was sent on behalf of the plaintiff by his; 
advocate to the defendant, threatening him that unless he with­
drew the plea and paid a certain sum as damages he would be 
criminally prosecuted for defamation of the plaintiff’s deceased 
father. Arising out of this notice, proceedings for contempt 
of the trial court were taken in the High Gourt under the- 
Cohtempt of Courts Act, 19:̂ 6, against the plaintiff and his; 
advocate, and it

^Miscellaneous Case No. 446 of 1934.
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