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APPELLATE CIVIL

Before Sir Shah Muhammad Sulaiman, Chief Justice, and

My, Justice Rachhpal Singh
193% ' SHYAM NARAIN anp ANOTHER (PLAINTIFES) v. MANGAL
Septeiber, PRASAD anp OTHERS (DEFENDANTS)®

et

T Transfer of Property Act (IV of 1882), sections 6(a) and 43—
Spes successionis— 7T ransfer by reversionary heir professing to
be owner—Subsequent imheritance by transferor.

Section 43 of the Transfer of Property Act applies to cases of
heirs who profess to transfer the property itself and not merely
their right of succession.

Section G(a) applies to cases where professedly there is a
transfer of a mere spes successionis, the parties knowing that the
transferor has no more right than that of a mere expectant heir.
The result would also he the same where the pariies knowing
the full facts fraudulently clothe the transaction in the garb of
an out and out sale of the property. But where an erroneous
representation is made by the transferor to the transferee that
he is the full owner of the property transferred and is authorised
to transfer it and the property transferred is not a mere chance
of succession but the immovable property itself and the transferee
acts upon such erroneous representation, then if the transferor
happens later, before the contract of transfer has bheen rescinded,
to acquire an interest in that property, section 43 comes into
operation. To such a case the illustration to section 43 applies.
That illustration is in veality not repugnant to section 6(a) of
the Act.

Mr. Haribans Sahai, for the appellants.

Mr. Shiva Prasad Sinha, for the respondents.

Suraman, C.J., and Racuurar SiNcH, J.:—This is a
plaintiffs’ appeal arising out of a suit for redemption of
an usufructuary mortgage of 187¢9. The plaintiffs claim
to be the representatives of the mortgagor under a sle
deed dated the 1gth of September, 1927, executed by
Ram Narayan, son of Mst. Bhagwanti, who was the
daughter of Mst. Budna the mortgagor. The defen-
dants, who are the representatives of the mortgagees,
pleaded that the plaintiffs had no right of redemption

*Appeal No. 27 of 1933, under section 10 of the Letters Patent.
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left inasmuch as they had acquired proprietary title 1934

under the sale deeds of the and of August, 1910, and the
4th of january, 1927, executed by Ram Narayan
previous to that in favour of the plaintiffs.

It appears that on the death of Budna she was suc-
ceeded by two or three daughters, one of whom Ihag-
wanti died in 1go4, another daughter having died ear-
lier.  On the death of Bhagwanti the name of Ram
Narayan was entered against a half share in the estate,
while the name of the other daughter Akashi continued
to remain recorded against the odher half.  In 1910
Ram Narayan sold that half share in the property which
was in his possession. Akashi was then alive and died
much later in 1¢26. On her death, Ram Narayan
executed a second sale deed on the 4th of January, 1927,
in which he ackiowledged the validity of the previous
sale deed of 1910 and also transferred the remaining
half share to the same vendees. It was after this that
the plaintiffs took the sale deed from Ram Narayan.

The lower appellate court has held that the defen-
dants vendees are perfectly protected and the plaintiifs
as representatives of Ram Narayan are estopped fruin
going behind the previous two transactions.

On appeal a learned Judge of this Court has afiimed
that decree holding that section 41 as well as section 43
of the Transfer of Property Act are a bar to the claim
so far as the half share sold in 1910 is concerned.  As
regards the remaining half share, the validity of the sale
deed of 1924 has to be accepted.

The learned advocate for the plaintiffs urges hefore us
that section 43, Transfer of Property Act, cannot apply
to a case where a person, who is 2 mere contingent
reversioner, purports to transfer the property and then
subsequently succeeds to it. The argument is that such

an interpretation of section 43 would be in conflict with -

section 6(a) under which the chance of an heir-apparent

succeeding to an estate cannot be transferred. He relies

strongly on the case of Bindeshwari Singh v. Har Narain
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Singh (1), and the case of Official Assignee, Madras v.
Sampath Naidu (2). These cases certainly support his
contention; but they proceed on the authority of certain
earlier cases which can be easily distinguished.  The
case of Sumsuddin v. Abdul Husein (3) was one where
the transferor had agreed to relinquish and release all
her right, title and interest, present or future, by way of
inheritance or otherwise in certain properties; section
6(a) was clearly applicable and section 43 could have no
application.

Similarly the case of Svi Jagannada Raju v. Svi Rajoh
Prasade Rao (4) was a case of a contract by an expectant
reversionary heir to an estate to sell the same if and
when it devolved upon him. It was, of course, held
that such a contract could not be specifically enforced.
On the other hand, in the case of Alamanayakunigars
Nabi Sab v. Murukuti Papiah (5), Ayring and Tyarpji,
JJ.; distinctly held that where the transferor represeris
himself to be an absolute owner of the property trans-
terred, when he is not, and on a date subsequent to the
transfer acquires title to such property by inheritance,
the transfer is not a transfer of spes successionis and
mnvalid under section 6(c) of the Transfer of Property
Act, but is one under section 48 of the Act and is
enforceable against the transferor. A distinction was
drawn between the transfer of a mere right of succession
and the transfer of the property professing to be full
owner. This case is directly against the appellants.

But another Division Bench of the Madras Figh
Court has distinctly dissented from this case without
referring the question to a larger Bench. In Official
Assignee, Madras v. Sampath Naidu (2), it was consi-
dered that the mortgages, executed by a person, who,
although he professed to be the full owner, was in
reality a mere reversioner, could not be governed by sec-
tion 438 at all. It was thought that to apply section 43

(1) (1929) LL.R., 4 Luck., i2s. (2) ALR., 1933 Mad., 4g5.

(1906) ILR., 31 Bom 165. @ (1915) LL.R., g9 Mad.,, 5‘ 1
) (191r) 20 Indian Cases,  49. '
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would be to contravene the provisions of section 6(a).
The learned Judges relied on the case of Sri Jagannada
Raju (1), although, as it has been pointed out, that was
a case of a promise to transfer the fruits of the expecta-
tions. The learned Judges felt compelled to go o the
length of holding that the illustration to section 43 which
directly applies to the case of an heir is repugnant to the
provisions ot section 6(a) and 1s, therefore, wrong. 'The
other cases relied upon also are cases either of mere
contracts or of transters of a mere chance of succession.
An Allahabad. case holding the contrary view was not
followed, on the ground that section 6(z) had not becn
considered there.

It also appears that a Division Bench of the Lucknow
Chief Court in Bindeshwari Singh v. Har Narain Singh
(2) have apparently expressed the same view. There
also it has been considered that the transfer of property
by a person who 1§ in reality not the owner is really the
transfer of a chance of succession and is, therefore, void

_under section 6 of the Transter of Property Act.

We do not think that the Full  Bench case of the
Madras High Court, Sannamma v. Radhabhayi (3),
necessarily decides this point in favour of the appellants.
in that case the alienation was prohibited by statute,
and it could therefore not be given a retrospective effect
by virtue of section 43 of the Transfer of Property Act.
Possibly on the same ground an earlier case of the
Madras High Court in Ramasam: Naik v. Ramasami
Chetti (4) may also be distinguished.

On the other hand, in several cases of this Court it has
been laid down that section 4§ applies even to cases of
heirs who profess to transfer the property itself and not
only their right of succession. ~We may mention the
cases of Sarju Prasad v. Bindeshri Bakhsh Pal (5),
Sundar Lal v. Ghissa (6) and Eshag Lal v. Dulla (7).

(1) (1915) LL.R., 39 Mad., §54. (2) (1g2g) L.L:R., 4 Luck., G2a.
(3) (1917) LL.R., 41 Mad., 418. (4) (1907) I.L.R., g0 Mad., 2x5.
(5) (1g11) LLR., 33 All, 382 (6) [1029] A.L.J., 108.

) ALR., 1930 All, 115
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The inapplicability of section 6 to such a case was not
discussed at length, because obviously the section was
considered to be irrelevant.

The learned Judicial Commissioner of the Nagpur
Court in Syed Bismilla v. Manulal Chabildas (1),
reviewed many cases on this point and came to the same
conclusion as this Court.

It seems to us that when there were clear cases under
‘he unamended Transfer of Property Act applying sec-
tion 43 to the cases of heirs, and there was a specific
illustration to section 44 which was in point, and the
legislature has not thought fit to delete the illustration
in the amended Act, it 1s impossible to hold that the
illustration is repugnant to the provisions of sec-
tion 6 and is really wrong. Every attempt should
be made to reconcile the provisions of section 43,
together with the illustration, with the provisions of
section 6. Such a reconciliation is, in our opinion,
patent enough. Section 6 does not prohibit emphatical-
ly the transfer of a chance of an heir; nor does it make it
absolutely illegal so as to vitiate the entire contract. It
merely lays down that property of any kind may be
transferred, but the chance of an heir cannot be trans-
ferred. This is no more than saying that a transfer of a

“mere chance of an heir is void in law and is of no effect.

Section 6(a) would, therefore, apply to cases where pro-
fessedly there is a transfer of a mere spes successionis,
the parties knowing that the transferor has no more
right than that of a mere expectant heir. The result.
of course, would be the same where the parties knowing
the full facts fraudulently clothe the transaction in the
garb of an out and out sale of the property, and there is
1o erroneous representation made by the transferor to
the transferee as to his ownership.

But where an erroneous representation is made by
the transferor to the transferee that he is the full owner
of the property transferred and is authorized to transfer

(1) ALR,, igg1 Nag.,; 51.
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it and the property transferred is not a mere chance of
succession but immovable property itself, and the
transferee acts upon such erroneous representation, then
if the transferor happens later, before the contract of
transfer comes to an end, to acquire an interest in that
property, no matter whether by private purchase, gift,
legacy or by inheritance or otherwise, the previous
transfer can at the option of the transferee operate on
the interest which has been subsequently acquired,
although it did not exist at the time of the transfer.
The illustration to section 43 is, in our opinion, directly
applicable to such a case. Under it if 2 Hindu son who
has separated from his father-——and the joint property
is divided on partition so that the son no longer owns
a particular property which has been allotted to the
father transfers the same professing to own it, then
if while the contract of sale has not been rescinded the
heir succeeds to the estate of his father on his death, the
transferee may require the son to deliver such property
to bim. This is a case of an heir, who had at the time
a mere chance of a succession to the estate of his father
in case he survived him, transferring the property itself
and not his chance of succession. Under the illustra-
tion he is bound to restore the property to the transferee
-if before the contract is rescinded he succeeds to such
property.

Of course, the protection is not afforded for a transac-
tion which wears the garb of a transfer, but only to such
a transfer as has been taken by the transferee acting
upon an erroneous representation made to him that his
transferor had authority to transfer the property itself;
vide Mulraj v. Indar Singh (1). We accordingly agree
with the view expressed by NiamaT-uLraH, J., in dis-
agreement with the Lucknow Chief Court, that section
48 would be applicable.

- We, however, think that section 41 of the Transfer of
Propertv Act cannot be of any avail to the defendants.

(1) (1925) LL.R., 48 All, 1go.
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134 Under that section when a person who is the ostensible

smeam owner of a property, with the consent express or implied

N‘\'i"_m of the true owner, transfers the same for consideration,

MANGAL the owner is bound by the transfer under certain cir-

‘ cumstances. Here if we regard the daughter Mst.
Akashi as the true owner and Ram Narayan as the
ostensible owner, then Mst. Akashi would have been
bound by the transfer; but she is now dead and the
question of a limited owner being bound by the transfer
no longer arises. Section 41 cannot be invoked against
the plaintiffs themselves, simply because they had
previously made the transfer. It is section 48 which is
the appropriate section.

The lower appellate court. has recorded a distinct
finding that the vendees acted in perfect good faith. We
have got to accept this finding in second appeal, how-
ever incomplete it may be. Putting it at its very lowest,
this finding must mean that the defendants vendees were
not aware that their vendor had no authority to sell the
property. Whether they were aware of any other cir-
cumstances has not been made clear by the lower appel-
late court; but we must assume that they were not aware
that their vendor had not any authority to transfer the
property. Now from the sale deed it is quite clear that
Ram Narayan professed to transfer all his zamindari
rights in the property over which he was in possession
and did not mean to retain any interest. He provided
that the vendees would, generation after generation,
Temain in proprietary possession of the property scld;
and towards the end of the document he in particular
stated that from the date of the sale deed the vendees
should like the vendor remain in proprietary possession
and occupation of the property sold and that “now the
vendees are the permanent owners of the property sold.
I and my heirs have nothing to do therewith.”

The earlier portion of the sale deed in question was
not drafted in a way which would make a clear admission
of the full ownership of the executant. At the same time
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there is no clear recital in it which would suggest that
he was not the absolute ownicr. He has certainly said
that he sold the property absolutely and that the vendecs
would remain in proprietary possession of the property
like himself, generation after generation, and that they
had become the absolute owners of the property. We
think that these recitals are sufficient to warrant the
conclusion that there was an erroneous representation
made to the vendees that the executant had full power
to make them absolute and complete owners. In this
view of the matter we are of opinion that the defendants
are entitled at their option, as the transaction has not
been rescinded, to make the transfer operate on the
interest which Ram Narayan has acquired since.

It is not necessary to consider how far his confirma-
tion of this sale deed and his acknowledgment of its
validity as contained in his subsequent sale deed of
1924 is binding upon him. As a mere question of rati-
fication, the point cqould not be argued that a transfer
which was void could be made valid by a mere subse-
quent ratification. On the cther hand, if there was a
{resh contract between the parties, one of the terms of
which was that the previous void transfer should be
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accepted, it may well operate as estoppel. In the view -

which we have taken of the consequences of the 1epre-
sentations made in the earlier sale deed, it i1s not neces-
sary to express any final opinion as to the inference to
be drawn from the second sale deed.

The appeal is accordingly dismissed with costs.



