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C4OTXAM d e cre e  o f th e  lo w e r  a p p e lla te  co u rt, re sto re  th at o f
M x jk t a z a  p "

V. the c o u rt  o f  first instance.
F a s ih -u n -

f i s s a  H a k r ie s ,  J. : — 1 agree.
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Before Sir Shah M uham m ad Sulairnan, C h ie f Justice, M r. Justice  
Thorn and M r. Justice N iam at-u llah

1934 POWDHARI ( P l a i n t i f f )  v. R AM  SANWARI a n d  o t h e r s  
SepUmher, 3
____________ _ ( D e f e n d  a n t s )

C iv il Procedure Code, order X L I V ,  ru le i ,  proviso— A p p licatio n  
for leave to appeal as pauper—Issue of notice to opposite 
party a?id to Governm ent Advocate— W hether proviso a p p lic 
able after issue of the notice— C iv il  Procedure Code, A p p e n 
dix G , Form  N o . n .

It is open to the court which is dealing with an application 

for leave to appeal as a pauper, and 'which has ordered notices 

to issue to the opposite party and to the Government Advocate,, 

to consider the question whether the application should be 

rejected under the proviso to order XLIV, rule i of the Civil 

Procedure Code on the ground that the decree appealed from is 

not contrary to law or to some usage having the force of law 

nor is otherwise erroneous or unjust; and the court is not pre

cluded from determining such question merely because notices 

to the opposite party and the Government Advocate have been 

issued previously.

A mere order directing the notices to issue does not neces

sarily imply a final adjudication as to the right of the applicant 

to appeal as a pauper, subject only to his establishing the fact 

of his pauperism. The court has jurisdiction to order the 

notices to issue before finally considering the question and 

making up its mind as to whether the decree appealed from is 

contrary to law or usage or is otherwise erroneous or unjust. 

There is nothing in the proviso to order XLIV, rule i to compel 

the court there and then to make up its mind finally and to 

prevent it from postponing its opinion till counsel for the 

opposite party or for the Government have been heard.

^-Application in First Appeal No. 563 of 1930, from a decree of Bishun 
Narain Tankha, Additional Subordinar.e Judge of Gorakhpur, dated the 
35th of August, 1930.
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Form No. ii  of Appendix G to the Civil Procedure Code 

makes it clear that when, notice has been ordered to be issued 

to the opposite party the latter is expected to appear and shoTV 

cause against the whole application, which would necessarily 

include the question not only whether the applicant is a pauper 

but also whether the decree appealed from is contrary to law 

or to some usage having the force of law or is otlierwise 

erroneous or unjust.

Mr. A. Sanyal, for the applicant.
Messrs. Shambhii Prasad, Haribans Sahai and Shiva 

Prasad Sinha, for the opposite parties.
SuLAiMAN, C.J., T hom and N iamat-ullah , JJ. -In 

this case the applicant had Filed an appeal in this High 
Court in forma pauperis. T he case was put up before 
a Division Bench which made the following o rd er; 

"L et notice go to the respondents and also to the Govern
ment Advocate.” W hen after notices had been served 
the matter came up for disposal again, an objection was 

raised that counsel for the respondents and the Govern
ment Advocate could not show cause against the appli
cant being allowed to appeal as a pauper, except in so 

far as the question of his pauperism was concerned. In 
view of some conflict of opinion the Division Bench has 

referred the following question to the Full B en ch : “ Is
it open to a court, hearing an application under order 
X L IV , rule i of the Civil Procedure Code, after issuing 
notice to the opposite party and the Government 
Advocate, to consider the question whether the decree 
appealed from is contrary to law or to some usage ha  ̂hip; 

the force of law or is otherwise erroneous or unjust, or 
is it precluded from determining that question by the 

fact that the order issuing notice impliedly held that the 
decree was contrary to law or usage having the force o f 
law or that it was otherwise erroneous or unjust, or is 

it precluded from considering this question by the fact 
that notice was issued?” f o l lo w in g  certain earlier 
dM sions of the Patna High Court a learned Judge of 
this Court in  H ubraji v. Balkarari Siugh^
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Kam
S a k w a r i ,

(i) (1931) LL.R., 54 All., 394.
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_ opinion that when once notice has been issued by
Pow'DHARt the court under order X L IV , rule i the court cannot 

ium rail back on the proviso to rule i which relates only to 
.Saî wahi rcjection upon a perusal of the judgment and

decree appealed from, and if it does so the court acts 
with material irregularity in the exercise of its jiii'isdic- 
rion in rejecting the appeal summarily. ' Since then a 
Full Bench of the Patna High Court in T i l a k  M o k t o n  

V. A k h i l  Kiskor'e  (i) has reviewT-d the case law ajid 

arrived at a contrary conclusion.
In the case of Masuria D in  v. M oti Lai (2) ariotlier 

T3 ivision Bench had a case in which notice had first been 

issued by the court below and then without hearing the 
counsel for the opposite party or the Govenmient 

Pleader the court had reviewed its previous order and 
summarily rejected the appeal, being of the opinion that 
on a careful perusal of the judgment and the decree 

there was no reason to think'that the clecree was contrary 
to law or othei'wise erroneous or unjust. T he learned 
Judges did not in express terms mean to follow the 
ruling in Huhraji v. Balkaran Singh (3) because they 

remarked that they need not consider such cases and 
would prefer to “ decide the ixiatter from another stand
point” . They came to the conclusion that the Judge's 
second opinion was perhaps influenced by certain objec
tions without hearing the pauper upon them and in 
that view of the matter the order complained of ŵ as 

considered to be without jurisdiction and was set aside. 
In the course of the judgment Y oung^ J., remarked: 
“ T h e court has no option but to reject the application, 
unless, having read the application and the judgmenr it 

has definitely come to the conclusion that there is a 
prima facie case to be heard. T h e  court having once 

come to that conclusion and passed the necessary order 
issuing notice, it is, in our opinion, functus officio as 
regards a summary dismissal. T h e  Judge cannot there
after disregard his previous conclusion and order and

(0 (1931) I-L.R.. 10 Pat., 606, f5) (1933̂  I.L.R., 56 AIL, 253.
(3) (1931) I.L.R., 54 AIL, 394.
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dismiss the application summarily. He is bound before 

he does anything further to hear the parties.” W e do 
not think that the learned Judges meant to say that v/hen 
a Judge hears the parties lie cannot come to a conclusior? 

against the pauper. But if  it was intended to lay down 

that the issue o£ notice makes the Judge functus officio^ 
then with gi'eat respect we would not be prepared to 
agree. Indeed, the Judge cannot become functus officio 
because he has yet to pass an order either disallowing 
the application or allowing the pauper to appeal.

In the ease of Secretary of State for hidia  v, Sonkali 
(i)  another Division Bench, of which one of us was a 

member, came to the conclusion that there was nothing 
to prevent the court from hearing the Government 

Pleader and rejecting the appeal on the ground that it 
was not contrary to law or to some usage having the 
force of law or otherwise erroneous or unjust, even 

though notice had been previously ordered to be issued 
B ut the case of Masuria D in  v. M oti Lai (§) had not 

been cited before the Bench.

T h e  Madras High Court in Somasunclaram Chet tiar 
v. Arunachalam Chettiar ( )̂ has expressed an opinion . 

which is partly in favour of the applicant before us, but 
not wholly so. T h e  decision appears to be based to a 
large extent on the long established practice which 
prevails in that Court.

It seems to us that when a court, before which an 

application for leave to appeal as a pauper comes up, 
merely orders “ Let notice go” it does not necessarily 

make up its mind finally that the judgment is contrary 

to law or to some usage having the force of law or is 

otherwise erroneous or unjust. T here is nothing in the 

proviso to order X L IV , rule i to compel a court there 

and then to make up its mind finally and prevent it fioin 

poistponing its opinion till counsel for the opposite party 

or for the Government have been heard.

(i) (1934) I-L.R., 56 All., 3c)5. (a) (1933) IX .R ., 56 All., a68.
(3) (1933) LL.R., 55 Mad., 532.

^4. AD
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1034 doubt there is no express provision in order XLIV»

PowDHAiir applicable to appeals, for the issue of a notice but the

Ram provisions, in so far as they are applicable, contained in
Sanwari X X X III ought to be understood to be incor

porated inasmuch as rule i expressly lays this dowii.. 

It is therefore difficult to hold that a court has no juris
diction to order notice to issue before deciding the 
question. It would follow that it cannot be seriously 

contended that a mere order directing notice to issue 
implies a final adjudication as to the right of the appli
cant to appeal as a pauper, piovided he establishes the 

fact of his pauperism.

Form No. i i ,  Appendix G, which is part ot the 
Code contains the form of notice of appeal in forma 
pauperis which may be issued under order X L IV , rule 

1. In some judgments it has been wrongly supposed 
that notice on this form is issued under rule 2 and not 

under rule i , T h e  form itself expressly states that it is. 
a. notice under order X LIV , rule i. Under this notice- 
the opposite party is called upon to show cause why the 
applicant should not be allowed to appeal as a pauper 
and is informed that an opportunity would be given to- 
him of so doing. It is therefore quite clear that w’̂ heii 

notice has been ordered to be issued to the opposite- 
party the latter is expected to appear and show cause 
against the whole application, which would necessarily 
Include the question not only whether the applicant is 
a pauper but also whether the judgment and decree are' 

also contrary to law or to some usage having the force of 
law or is otherwise erroneous or unjust.

W e do not, of course, mean to lay down that the court 
is bound to issue notice to the opposite patty, nor do w e 

lay down that once notice has been issued the court is. 
compelled to hear the opposite party and cannot change 
its tnind and review its previous order under section 151 
of the Civil Procedure Code. O ur view is that there is; 

nothing to prevent the court from hearing counsel anri 

dismissing the application ultimately on the ground thar
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the decree and judgment are not contrary, to law, etc. 
even if notice has been issued and parties have appeared Powdhaki 

through counsel. rIm

O ur answer to the question referred to us, therefore, 
is that it is open to the court to consider the question 

whether the decree appealed from is contrary to law or 
to some usage having the force of law or is otherwise 
erroneous or unjust, and the court is not precluded froni 
determining such question merely because notices to the 
opposite party and the Government Advocate have been 
issued previously.
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Before Mr. Justice K en d a ll  and Mr. Justice Iqbal A hm a d

ZEBAISHI BE GAM  a n d  o t h e r s  ( D e f e n d a n t s )  v. NAZIR- Septmiler, 6 

UD DIN  KHAN a n d  a n o t h e r  ( P l a i n t i f f s ) *   ------— — —

Civil P focedufe Code, order I ,  rule g— Non-joinder of a defend- 

ant— Suit for possession— M aintainability of suit where want 

of parties— Abatem ent o f suit, extent o f— Civil Procedure 

Code, order X X t l,  rule 4..

It is not in every suit for possession tliat the omission to 

implead one of the defendants in possession is fatal to the suit, 

wiien' the interest o£ the person not filade a patty to tlie suit 

is distinct and separate from the interests of the persons who' 

have been made parties to the suit, the suit is maintainable and 

there would be no justification for not dealing with the matter 

in controversy so far as the rights and interests of the parties 

actually before the court are concerned, as directed by order I, 

rule 9. In such cases the decree, while operative against the 

interests of the persons who are parties to the decree, can in no 

way adversely affect the distinct and separate interest in the sub

ject-matter of the suit of the person who has not been made a 

party, and it can not, therefore, be rendered infructuous or 

nugatory at his instance.

The interests acquired by the heirs of a deceased; Muham

madan in  his property are always definite, distinct and ascer- 

ta.ined, and therefore the non-joinder as a defendant of one of 

the co-heirs in a suit brought by another co-heir for possession

*First Appeal No. 145 of 1930, fro.ui a decree of Muliammad Junaid 
Nomani, Subordinate Judge of Agra, dated the 18th of December, 1939.


