
are of opinion that there should be no order as to th e __
costs in the High Court and of this appeal. Btshkshwar

Their Lordships will humbly advise His M a je s ty  
accordingly.

Solicitors for appellants; Hy. S. L . Polak & Co.
Solicitor for respondents : G. K. Kannepalli.
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S H E O  S W A R U P  AN D  O T H E R S  V. K I N G - E M P E R O R  J . C . *
1934

fOn appeal from the High Court at Allahabad.] July, 26

Criniiyial Procedure Code, sections 417, 418, 423— A p p e a l  to

H ig h  Court— A p p e a l  from  acquittal— Sessions Judge with­

out jury— Oiiestions of fact— Jurisdiction 072 appeal.

Upon an appeal to the H igh Court under section 417 of the 
Code of C rim inal Procedure from an order of acquittal made 
by a Sessions Judge, sitting without a jury but with assessors, 
sections 417, 418 and 423 of the Code give to the H igh Court 
fu ll power to  review at large the evidence upon which the 
order of acquittal was founded, and to reach the conclusion 
that upon that evidence the order of acquittal should be re­
versed. No lim itation  should be placed upon that power, unless 
it  be found expressly stated in  the Code. B u t in  exercising the 
power conferred by the Code, and before reaching its conclu­
sions upon fact, the H igh C ourt should, and will, always give 
proper weight and consideration to such matters as (1) the 
views of the trial Judge as to the credibility of the witnesses; (2) 
the presumption o£ innocence in favour of the accused, a pre­
sumption certainly not weakened by the fact that he has been 
acquitted at his trial; (3) the right of the accused to the benefit 
of any doubt; and (4) the slowness of an appellate court in dis­
turbing a finding of fact arrived at by a Judge who had the 
advantage of seeing the witnesses. T o  state this, however, is 
only to say that the H igh Court in its conduct of the appeal 
should, and will, act in  accordance with rules and principles well 
known and recognized in  the adm inistration of justice.

Views expressed by certain  JHigh Courts upon the jurisdiction 
in  appeals of the above nature, disapproved.

Judgm ent of the H igh Court, I . L. R ., 55 All., 689, affirmed.

*Present: Lord B la n e sb u r g h , Lord T h a n k e r to n , Lord R u s s e ll  of 
K illo w e n , Sir John W a ix is  and Sir Sham L a l.



IvING-
E m p e k o e

__A p p e a l  (N o .  i i  o f  1934) b y  sp e c ia l  leave from convic-
Shbo tions and sentences o l U 'aiisportatioii fo r life, passed on 

each o f the appellaiits by the High Coml: (April 20, 
3cp^n), u p o n  an appeal under section 417 o£ die Code o£ 
C xim iiia l P roced ure from orders of acquittal passed by 
the Sessions Judge of Cawnpore (September ag, 1932';, 
upon a trial, with assessors, for murder, and ndier 
offences

The question arising upon the appeal was whether 
the High Court had rightly interpreted its powers and 
fiinctions under the Code, having regard to the nature 
of the appeal.

The learned Judges ( T h o m  and B e n n e t , JJ.), follow­
ing Queen-Empress v. Prag Dat (1), held that in coiisicler- 
ing whether the offence was or was not proved there was 
no distinction between an appeal from an acquittal and 
an appeal from a conviction. T h e appeal is reported at 
I. L. R., 55 AIL, 68g.

The terms of the material provisions of the Code 
appear from the judgment of the Judicial Committee.

1934. July, 5. Pritt, K. C., and Sidney Smith, for 
the appellants: There has been a series of decisions of 
Indian High Courts that upon an appeal from an acquit­
tal the appellate court is not entitled to interfere with 
the decision of the trial Judge upon the facts unless he 
has acted perversely or otherwise improperly, or has 
been deceived by fraud; Empress v. Gayadin (2), Que'e?i- 
Empress v. Robinsoyi (3), Deputy Legal Remembrancer 
V. Amulya Dwan (4), King-Emperor v. Deboo Singh (5). 
King-Emperor v. U San W in  (6). Though the: words 
of the Code draw no distinction between an appeal from 
a conviction and an appeal from an acquittal, the volume 
of authority has established a rule analogous to that in 
English criminal law requiring corroboration where 
certain offences are charged. T t is conceded that (here 
have been decisions in India taking a contrary v iew :

(1) (i8g8) I.L.R., 30 A ll. .  459. (2) (1881) I.L.R., 4 A ll . ,  148.
(3) I .L .R . ,  16 A IL , 213. (4) ( iq i4 )  18 C .W .N .,  666.

(5) (1927) I L R-. 8 Pat., 496. (6) (1932) I.L.R., 10 Ran., 1̂2.
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Queen-Empress v. Prag Dat (i), Emperor v. Sheo Janak __
Pandey (s), Public Prosecutor v. Lakhshrnamma (3); but Seeo 
it is submitted that the view contended for is right in 
principle and should have been given effect. Even if 
that vie v̂ is erroneous the High Court disregarded the 
ordinary rules applicable to criminal cases, such as the 
presumption of innocence, also the weight attaching to 
the view of the trial Judge. Though special leave 
might not have been granted on these grounds alone, 
the case being now before the Board effect should b*r, 
given to them, as they resulted in a miscarriage of 
justice: Knowles v. THe King  (4).

Dunne, K. C., and J¥allachj for the Crown ; The Code 
draws no distinction between an appeal from an 
acquittal and an appeal from a conviction, and 110 sucb 
distinction can be imposed by judicial decision: Queen- 
Empress v. B ibhuti Bhusan Bit (5), Deputy Legal R e ­
membrancer V. Matukdhari Singh (6). A similar view 
has been expressed in Madras: R e Sinnu Goundan (7), 
and has been acted upon in Bombay; Queen-Ew.press 
V. Karigowda (8). The cases are careful to point out 
that the ordinary rules with regard to criminal trials 
apply nevertheless; there is no ground for suggesting that 
they were not applied in this case. The cases relied 
upon for the appellants followed, directly or indirectly, 
the judgment of Straight^ J., in Empress v. Gayadin 
(9). But the appeal there was under section 272 of the 
Code of 1872, and the right to appeal from an acquittal 
there given was limited and previously had not existed.

Pritt, K . C.j replied.
July, 56. The judgment of their Lordships was 

delivered by Lord R u s s e l l  of K i l l o w e n  :
This appeal was brought by special leave from a 

judgment of the High Court of Judicature at Allahabad,

(1) (189S) I.L.R., 20 All., 459. (3) (1933) I.L.R., 56 An., 354.
(3) (1939) 59 M.L.J., 520. (4) [1930] A.C., 366.
(5) (1S90) I.L.R,, 17 Cal., 485. (6) (19x5) 20 C.W.N., 128.
(7) (1914) I.L.R ., 38 Mad., 1028; (8) (1894) I.L.R ., 19 Bom., 51.

(1054).
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(9) (1881) I.L.R., 4 AIL, 14B.



if)S4 Tvliich reversed an order of acquittal passed by the
Sessions Judge of Cawnpore. The appellants (and 
others) were charged with imnxler and other offences, 

-"Sto- alleged to have been committed during the Cawnpore
riots in March, 1931. The trial commenced before the 
Sessions Judge with the aid of three assessors; one of 
tlie assessors fell ill during the trial, which was duly 
continued with the aid of two assessors. T'he Sessions 
judge, agreeing with the two assessors, found the 
accused not guilty of any of the offences charged against 
them, and acquitted all of them. The Sessions Judge 
formed a clearly expressed opinion that the evidence 
against the accused was wholly unworthy of belief. It 
will be sufficient to cite one passage in his judgment 
in which he says:

“I  think I have said sufficient to show that the whole case is 
riddled with perjury, and in the circumstances if  any particular 
witness could not be shown on his statement aad his previous 
statements to be definitely a liar, it would be impossible to 
have any confidence in what he said. For the same reason, 
I do not think it necessary for me to give in detail the evidence 
against any accused person. I t  does not m atter how many 
witnesses mentioned any of the accused when none of them can 
possibly be believed. I t  is unfortunate that terrible crimes 
of this kind should have been committed and that nobody 
should be punished for them, but it  would be equally terrible 
if the innocent suffered for the guilty. I  have considered 
seriously whether I  should not proceed against some of the 
witnesses for perjury, but, on the whole, as they have already 
been victims of much cruelty, I  think it would be unreasonable 
to take any action against them.”

Under section 417 of the Code of Criminal Procedure 
(hereinafter referred to as “ the Code ”) the Local 
Government directed the Public Prosecutor to present 
an appeal to the High Court from the order of acquittal 
so far as concerned nine of the accused, and an appeal 
was accordingly presented. Of these nine persons, three 
absconded, and the appeal proceeded against the six 
others who are the present appellants.
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On the hearing before the High Court it \ras 
contended on behalf of the present appellants that on 
an appeal from an order of acquittal on a matter of fact 
it is not open to the appellate court to interfere with 
the findings of fact of the trial Judge, unless it can be 
said that those findings could not have been reached 
by him had it not been for some perversity or incom­
petence on his part. T he High Court declined to accept 
this view. They held that no condition was imposed on 
the High Court in such an appeal. They accordingly 
reviewed all the evidence in the case, and having 
formed an opinion of its weight and reliability different 
from that of the trial Judge, they acted upon that 
opinion and convicted the present appellants.

A  uetition was subsequently presented to His Majesty 
in Council for leave to appeal, upon the ground that 
conflicting views had been expressed by the High 
Courts in different parts of India upon the question 
whether upon an appeal from an order of acquittal on 
a matter of fact an appellate court has the power to 
interfere with the trial Judge’s findings of fact if the 
special circumstances indicated above do not exist. 
Upon the humble advice of their Lordships leave to 
appeal was granted in order that the difference c-f 
judicial opinion, which it was alleged existed, might be 
resolved. It is perhaps unnecessary to add that but for 
the desirability of establishing unanimity as to the 
powers of an appellate court on the hearing of such an 
appeal, no leave to appeal could properly have been 
sought.

T he case has now been fully argued before their 
Lordships’ Board, and it appears to them that the 
answer to the question in issue depends upon the 
construction of the Code. The relevant sections are , 
six in number. Section 404 provides that no appeal 
shall lie from a judgment or order of a criminal court 
except as provided for by the Code or ether law. 
Section 410 gives the right to appeal to the High Court
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to any one convicted on a trial held by a Sessions Judge 
or Additional Sessions Judge. Section 417 enables the 
Local Government to direct the Public Prosecutor to 
pi'eserit an appeal to the High Court from an original 
or appellate order of acquittal passed by any court other 
than a High Court. Section 418 provides that an 
appeal may lie on a matter of fact as well as a matter 
01 law, except where the trial was by jury, in which 
case the appeal shall lie on a matter of law only. The 
Code contains certain provisions for the summary 
dismissal of appeals, and section 435 provides that if the 
appellate court does not dismiss the appeal summarily, 
proper notices of the time and place of hearing shall 
be given to the appellant and the other parties to the 
appeal. Section 43^ runs thus:

“ (1) T h e  appeliate court shall then send for the record of the 
■case, if such record is not already in court. A lter perusing such 
record, and hearing the appellant or his pleader, if  he appears, 
and the Public Prosecutor, if he appears, and in case of an appeal 
under section 4.17 the accused if he appears, the court may, if  it  
considers that there is no sufficient ground for interfering, 
dismiss the appeal, or may—

“ (a) in an appeal from an order of acquittal, reverse such 
order and direct that further inquiry be made, or that the 
accused be retried or committed for trial, as the case may be, 
•or find him guilty and pass sentence on him according to law;

“ (b) in  an appeal from a conviction (1) reverse the finding and 
sentence, and acquit or discharge the accused, or order him  to 
he retried by a court of competent jurisdiction subordinate to 
such appellate court or committed for trial, or (2) alter the 
finding, maintaining the sentence, or with or w ithout altering 
the finding, reduce the sentence, or (g) with or w ithout such 
reduction and with or without altering the finding, alter the 
uature of the sentence, but, subject to the provisions of section 
106, sub-section (g), not so as to enhance the same;

“ (c) in  an appeal from any other order, alter or reverse such 
order;

“ (d) make any amendment or any consequential or incidental 
order that may be just or proper.

“(-) Nothing herein contained shall authorise the court to 
alter or reverse the verdict of a jury, unless it is of opinion that 
such a verdict is erroneous owing to a misdirection by the Judge,
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or to a misunderstanding on the part of the jury of the law as 
laid down by him .’'

It will be observed that upon the express terms of 
the Code (1) an appeal lies from any order of acquittal 
passed by any court other than a High Court; (2) such 
an appeal (the trial not being by jury) will lie upon a 
matter of fact; (3) on such an appeal the court may 
reverse the order of acquittal, find the accused guilty 
and pass sentence on him. There is no indication in 
the Code of any limitation or restriction on the High 
Court in the exercise of its powers as an appellate 
tribunal. Further, it is to be observed that no distinc­
tion is drawn as regards the powers of the High Court 
in dealing with an appeal, between an appeal from an 
■order of acquittal and an appeal from a conviction.

Many authorities were cited to tlieir Lordships which 
undoubtedly reveal differences of views as to the 
powers of the High Court in dealing with an appeal 
from an order of acquittal on a matter of fact. No 
useful purpose will be served by examining this long 
list of decisions. It w ill suffice if their Lordships state 
the conclusion which, they have reached as the result 
of careful consideration of the full arguments which 
were addressed to them.

There is, in their opinion, no foundation for the 
view, apparently supported by the judgments of some 
Courts in India, that the High Court has no power or 
jurisdiction to reverse an order of acquittal on a matter 
of fact, except in cases in which the lower court has 

obstinately blundered,” or has through incom­
petence, stupidity or perversity ” reached such 

distorted conclusions as to produce a positive mis- 
'carriage of justice,” or has in some other way so 
conducted or misconducted jtself as to produce a glaring 
miscarriage of justice, or has been tricked by the 

"defence so as to produce a similar result.
Sections 41'/, 418 and 423 of the Code give to the 

'High Court full ’power to review at large the evidence
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upon which the order of acquittal was founded, and to,- 
reach the conclusion that upon that evidence the order- 
of acquittal should be reversed. No limitation should 
be placed upon that power, unless it be found expressly 
stated ui the Code. But in exercising the power- 
conierrecl by the Code and before reaching its conclu­
sions upon fact, the High Court should and will always■ 
give proper weight and consideration to such matters 
as (1) the views of the trial Judge as to the credibility 
of the witnesses; (5) the presumption of innocence in 
favour of the accused, a presumption certainly not 
weakened by the fact that he has been acquitted at his 
trial; (3) the right of the accused to the benefit of any 
doubt; and (4) the slowness of an appellate court in 
disturbing a finding of fact arrived at by a Judge who. 
had the advantage of seeing the witnesses. T o  state 
this, however, is only to say that the High Court in its 
conduct of the appeal should and will act in accordance 
with I ules and principles well known and recognized in 
the administration of justice.

Their Lordships only desire to add that while the 
judgment of the High Court does not state in express 
terms that these principles have been acted upon, they 
have no reason to think that the High Court failed to; 
take all proper matters into consideration in arriving at 
their conclusions of fact.

In the result, this appeal should be dismissed and 
their Lordships will humbly advise His Majesty 
accordingly.

Solicitors for appellants: Hy. S. L . Polak Sc Co..
Solicitor for Crow n: Solicitor, India Office^


