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(1) On what date or dates did Lallu Singh pay the
land revenue in respect of which he obtained the decree
against Lakshmi Kunwar? If he paid any of the items,
which go to make up the decretal amount, in the agri-
cultural year 1334 Fasli, what is the amount or total
amount of the sum or sums so paid?

(2) Whether the transfer in favour of the plaintiff is
a fraudulent one, having been made with intent to
defeat or delay the creditors of Lakshmi Kunwar?

As the issue No. 2 to be remitted was not raised in its
clear form in the court of first instance and as no issue
like the issue No. 1 was framed in the court below, we
allow the parties to adduce fresh evidence.

PRIVY COUNCIL

BISHESHWAR PRATAP S5AH]1, SINCE DECEASED, AND ANOTHIR
v. PARATH NATH AND ANOTHER

[On appeal from the High Court at Allahabad.]

Civil Procedure Code, section 114; order XLVII, rule 1(1)—
Review of judgment—Jurisdiction—Claim based on Hindu
widow’s deed of relinquishment-—Dismissal of claim—Death
of widow—Plaintiffs next reversioners.

The jurisdiction which a court has under section 114 of the
Code of Givil Procedure, 1908, to review its judgment can be
exercised only upon the grounds for an application for a re-
view stated in order XLVII, rule 1(1), and the words therein
“or for any other sufficient reason” mean a reason sufficient on
grounds at least analogous to those specifically stated in the
rule.

Plaintiffs sued for a declaration that they were entitled to
property under a deed of relinquishment executed by a Hindu
widow, and that an attachment of part of the property in
execution of a money decree against her was invalid. The
Subordinate Judge dismissed the suit, on the ground that the
deed was fraudulent and invaiid. On the day before, or the
day upon which, he delivered judgment the widow died.
Upon the plaintiffs’ application the Subordinate Judge reviewed

——
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his judgment and decreed the plaintiffs’ claim, on the ground 1934

that they had becomie owners of the property by inheritance. Brsumsuwar

Held, that the decree was invalid, because the plaintiffs’ P%‘;gff

claim was under the deed and not as reversioners, and because .
the Subordinate Judge, for reasons stated above, had no juris- Pgr};;";f
diction to review his judgment.

Chhajju Ram v. Neki (1), followed.

Decree of the High Court reversed.

AprPEAL (No. 118 of 1951) from a decree of the High
Court (April go, 1950). affirming a decree of the Sub-
ordinate Judge, Benares (November g0, 1925).

On December 10, 1923, a money decree was obtained
against a Hindu widow, who was in possession
of her deceased husband’s property as heir to his deceased
son; part of the property was attached in execution of
the decree. 'The respondents instituted a suit against
the decree-holder (now represented by the appellants)
claiming a declaration that they were entitled to the
who'e property under a deed of relinquishment executed
by the widow two days after the decree was obtained,
and that the attachment was invalid.

The facts appear more fully from the judgment of the
Judicial Committee.

The Subordinate Judge dismissed the suit on the
eground that the deed was fraudulent and invalid. On
the day before, or the day upon which, he delivered judg-
ment the widow died. Upon an application by the
plaintiffs under section 114 and order XLVII, rule 1 of
the Code of Civil Procedure, 1908, the Subordinate
Judge reviewed his judgment, and decreed the plaintiffs’
claim upon the ground that they had become entitled
by inheritance. "

An appeal to the High Court was dismissed. The
learned Judges (BAaNERJ and King, J].), following Kallu
v. Faiyaz Ali Khan (2), rejected a contention that as the
decree was in respect of money borrowed by the widow
for legal necessity it was binding upon the property in
the hand: of the respondents. The question whether

(1) (1922) LLR., g Lah., 127. (2) (1908) L.L.R., g0 AL, gg4.
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193¢ the Subordinate Judge had power to review his judg-

Brsumsiwar ment was not dealt with.

Frazae 1934. June 26, 28. Wallach, for the z‘tppellant:
pimame 1 is contended (1) that the decree, being for money

Nar horrowed by the widow for legal necessity, was binding
upon the respondents as reversioners, and could be
executed after her death by attachruent of property of
her deceased husband; (2) that the respondents’ claim
failed because it was based wpon the invalid deed of
relinquishment, and the JSubordinate Judge had no
jurisdiction to review his judgment.

[After the first contention had been partially argued
and reference made to various cases their Lordships
desired that the second contention should be dealt with
first.]

The jurisdiction to review is limited by order XLVII,
rule 1(1) and the general words “or for any other suffi-
cient reason’ are to be read according to the cjusdem
generis rule as meaning a sufficient reason analogous to
those specifically stated: Chhajju Ram v. Neki (1). There
was no such reason in the present case. Although this
contention is not referred to in the judgment of the
High Court, it was raised in terms by the fifth ground
in the memorandum of appeal.

Narisimham, for the respondents: There is no indica-

“tion that the contention as to the jurisdiction of the
Subordinate Judge was put forward in the High Court,
and it should be taken as having been abandoned. It
1s not in terms raised by appellants’ reasons. In these
circumstances the appellants should not now be per-
mitted to rely upon it. Had it been successfully raised
at an earlier stage the respondents could have appealed
trom the original decree. ;

July 20. The judgment of their Lordships was
delivered by Sir LANCELOT SANDERSON:

This is an appeal from a decree of the High Court of
Judicature at Allahabad, dated the goth April, 1930,

(1) (r922) LL.R., g Lah., 12y.
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which affirmed a- decree of the Subordinate Judge of
Benares, dated the goth November, 1925.

The appellants are the heirs and legal representatives
of Musammat Dulhin Radha Dulari Kunwar, herein-
after called Musammat Dulhin, who was the first
defendant in the suit. She died in June, 1927, and the
names of her legal representatives were placed on the
record in her place in May, 1428.

The suit was brought on the e5th February, 1924,
by the plaintiffs respondents, both of whom were mirors.
against (1) the said Musammat Dulhin: (2) Musammat
Chhunni, and (3) Musammat Shiam Sundar. The
plaintiffs prayed for the following relief:

(@) It may be declared by the court that the plaintiffs are the
owners of the property, detailed below, under a decd of relin-
quishment executed by Musammat Chhunni in favour of the
plaintiffs, dated the 14th December, 1923, and that it is by no
means fit to be attached and sold by auction in execution of
decree passed by the Subordinate Judge of Benares in case
No. 129 of 1925—Dulhin Radha Dulari Kunwar, plaintiff vs.
Musammat Chhunni and others, defendants—ILaid at
Rs.7,787-10.

(B) All the costs of the suit may be charged to defendant
No. 1. :

{¢) In addition to or in place of the relief aforesaid any other
relief to which the plaintiffs may be found entitled in the
opinion of the court may be granted to the plaintiffs.

The following pedigree shows the relationship of the
plaintiffs and the second and third defendants:

BISHAMBHAR PANDA=-MS8T. CHHUNNTI.
(died akout 1894).| (Defendant No, 2.)

Mst. Shiam Sundar, N&l.l‘ﬂill
(Dofendant No. 3.) : (died childless,
26th Mareh, 1902).
His widow predeceased .
' him.
Mst. Chandra Kunwar.

| |
‘Mangla Prasad. : _ Parath Nath.
{Plaintiff No. 2.) (Plaintiff No. 1.)

The following are the material facts: Bishambhar
Panda died while the Hindu family was joint, and

1934
BisgrsewARr
Prarap
Samy
.
Panarm
NaTu
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1934 qccording to the principle of survivorship Narain Panda,
Brsunsmwan his somn, succeeded to and went into possession of his
Pgﬁf father’s property, which is specified in the plaint.
pamane  Narain died childiess on the 26th March, 1goe, his widow
Nari  having predeceased him, and thereupon his mother
A asammat Chhunni went into possession of the said

property with the limited interest of a Hindu widow.

On the 22nd of September, 1910, Musammat Chhunni
and Musammat Shiam Sundar executed what purported
to be a simple mortgage deed of four houses therein
described in favour of Musammat Dulhin to secure the
sum of Rs.2,635-10 and interest.

It was therein stated that the borrowing was for legal
necessity; the greater part of the money being required
to pay ofl a previous mortgage and certain promissory
notes.

Musammat Dulhin, the first defendant in the present
suit, ‘instituted a suit on the said mortgage against
WMusammat Chhunni and Musammat Shiam Sundar, the
end and 3rd defendants in the present suit, and judg-
ment therein was given by the Subordinate Judge of
Benares on the 12th of December, 1923.

The learned Judge held that the above-mentioned
document of the 202nd September, 1910, had not heen
proved as a mortgage bond, and that therefore no decree
for sale could be given, but he was of opinion that

. Musammat Dulhin was entitled to a simple money
decree. He therefore made a money decree in her
favour with costs and the usual future interest.

Two days after this decree, viz. on the 14th Decerber,
1923, Musammat Chhunni executed a deed of relinquish-
ment of the entire property of which she was in posses-
sion, including the property covered bv the deed of the
29nd September, 1910, in favour of Parath Nath and
Mangla Prasad, the minor sons of Suraj Prasad Shukul,
who are the plaintiffs in this present suit. Suraj Prasad
Shukul was the husband of Musammat Chandra Kunwar,
and at the time of the deed of relinquishment Mangla
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Prasad was aged about eight years, and Parath Nath a
few months only.

On the 1gth of December, 1923, Musammat Dulhin,
in execution of her decree of the 12th of December,
1923, attached the property, which is now in dispute.
In January, 1924, an application was made on behalf of
the plaintiffs in the present suit to set aside the attach-
ment. This application was refused on the 26th
Tanuary, 1924. Consequently, on the 2pth February,
1924, the plaintiffs instituted the present suit, the parties
to which and the prayers in which have already been
stated.

The suit was based upon the said deed of relinquish-
ment of the 14th December. 1924, executed by Musam-
mat Chhunni, by reason of which it was alleged the
plaintiffs had become absolute owners in possession of
the said property. Tt was alleged in the plaint that
Musammat Shiam Sundar never had any title to the
property in question.

The first defendant in the present suit, viz. Musammat
Dulhin defended the suit. In her written statement she
alleged, among other matters, that the said deed of
relinquishment of the 14th December, 1923, was without
consideration, that it was fraudulent, null and void, and
that it was contrary to the provisions of sections 52 and
tg of the Transfer of Property Act.

The Subordinate Judge, who tried the suit, by his
judgment delivered on the 22nd of December, 1924,
held that the said deed was on the face of it fictitious
and fraudulent, and could not save the property from
being attached and sold, that the doctrine of lis pendens
applied to the said deed, inasmuch as Musammat Dulhin,
not being satisfied with the money decree, had appealed
against it, and the appeal was still pending, and the said
deed therefore was bad and void. The Subordinate
Judge therefore dismissed the suit with costs.

It appears that on the day before, or on the day on
which, the Subordinate Judge delivered judgment.,

1934
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193¢ Musammat Chhunni died, and on the 16th January,
Bsmmsawar 1925, the plaintiffs applied to the Subordinate Judge
Pijﬁ; under section 114 of the Civil Procedure Code and
pamim, Order XLVII, rule 1 of the schedule to the said Code
Nats o1 a review of the decree and judgment of the 22nd of
December, 1924. The main ground of the application
was that Musammat Chhunni had no more than 2 life
interest in the said property, that on her death the
question of the validity of the deed of relinquishment
became immaterial, that her life interest vanished with
her death, and that the plaintiffs were entitled to a
declaration that the properties in suit belonged to the
plaintiffs at the date of the said judgment and were not
liable to be sold in execution of the decree held by
Musammat Dulhin against Musammat Chhunni and
Musammat Shiam Sundar.

On the goth November, 1925, the Subordinate Judge
acceded to this application and reviewed his judgment
and decree. The following is a material passage from
his judgment:

“Under my former judgment only the life interest of Musam-
mat Chhunni was attached and was to be sold. But with her
death she ceased to have any interest in the property, which,
by inheritance, goes to and becomes the property of the
plaintiffs and so after the death of Chhunni the plaintiffs are
the full owners of the property by inheritance and not under
the deed of surrender of 14th December, 1923, and thus the
property cannot now be sold in execution of a personal decree

against Chhunni.”

He therefore directed that the claim of the plaintifis
should be decreed, but ordered that the plaintiffs should
pay the costs of the first defendant, viz. Musammat
Dulhin.

It is to be noted that in any event the decree so made
was not correct, because as dlready stated the plamtlﬁFs
claim in the plaint was that they were owners of the
property in suit by reason of the deed of relinquishment,
and they prayed for a declaration to that effect. The
learned Judge held that this claim could not be
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supported, yet the order made by him was that the claim
of the plaintiffs should be decreed. It does not appear
that the question whether the Subordinate Judge, under
the provisions of order XLV1I, rule 1, had any right to
review his judgment and decree on the above-mentioned
grounds, was raised on the hearing of the application for
Teview.

Musammat Dulhin appealed to the High Court, and
one of the grounds of appeal was that the suit was rightly
dismissed and that the Subordinate Judge acted errone-
ously in reviewing his judgment. Judgment in the
appeal was delivered on the goth of April, 1950. The
learned Judges dealt with the question whether Musam-
mat Dulhin, having obtained a money decree only against
Musammat Chhunni, could proceed in execution against
the properties in suit which had come into the possession
of the plaintiffs as the next reversioners on the death of
Musammat Chhunni. They decided against the appel-
lant on that question and dismissed the appeal with costs.
There is nothing in the judgment to indicate that the
above-mentioned question whether the Subordinate
Judge had any right to review the judgment and decree

BISHESHWAR
Prarar
Samr
.
Panate
Narn

of the 22nd of December, 1924, was argued in the High

Court.

It appears that Musammat Dulhin died during the
pending of the appeal to the High Court, and by order
of the Court, Bisheshwar Pratap Sahi and Nameshwar
Pratap Sahi were added as parties in her place. The
iwo last-mentioned persons, as already stated, appealed
to His Majesty in Council against the above-mentioned
judgment and decree of the High Court.

One of the grounds of appeal was that the plaintiffs’
suit was based on their title under the deed of relinquish-
ment, dated the 14th of December, 1929, and should
have been dismissed in any event.

It was argued on behalf of the appellants that under
the provisions of section 114 of the Code of Civil Pro-
cedure and of order XLVII, rule 1, the Subordinate
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_ Judge had no right to review his judgment and decree

Bisumsawar o1 the above- menuoned grounds. As already stated,

Prarsr
Samz
28
PAmraTH
NaTw

the appellanis do not seem tc have insisted upon this
noint in the Courts in India, although it was included
n the memorandum of appeal to the High Court In
spite of this their Lordships are of opinion that they are
bound to consider the question which has been clearly
raised in the appeal to His Majesty in Council. It is a
pure question of law, and no new evidence is necessary
to enable their Lordships to dispose of the matter.

Section 114 of the Code of Civil Procedure. 1908, is
the “Review” section, and is as follows:

“114. Subject as aforesaid, any person considering himself
aggrieved—

(a) by a decree or order from which an appeal is allowed by
this Code, but from which no appeal has been preferred;

{b) by a decree or order from which no appeal is allowed by
this Code; or

{¢) by a decision on a reference from a court of small cavses,

may apply for a review of judgment to the court which passed
the decrec or made the order, and the cowrt may make such
order thereon as it thinks fit.”

This section has to be read with order XL VII, rule 1
of the first schedule of the Code, inasmuch as the Code

‘provides that the rules in the first schedule shall have

effect as if enacted in the body of the Code until annulled
or altered in accordance with the provisions of the Code.

Order XLVII, rule 1(1) prescribes the grounds upon
which an application for review may be made; and unless
this case can be shown to be within the terms of this rule,
the review ought not to have been granted. The pro-
visions of the rule are as follows:

“1. (1) Any person considering himself aggrieved—

(a) by a decree or order from which an appeal is allowed, but
from which no appeal has been preferred;

(b) by a decree or order from which no appeal is alloweg; or

(c) by a decision on a reference from a court of small causes;

and who, from the discovery of new and important matter or
‘evidence which, after the exercise of due diligence, was not
within his knowledge or could not be produced by him at the
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time when the decree was passed or order made, or on account 1934
of some mistake or error apparent on the face of the record, or 3oy reawan
for any other sufficient reason, desires to obtain a review of the Prarar
decree passed or order made against him, may apply for a S"‘f_l
review of judgment to the court which passed the decree or Pararn
made the order.” ‘ Narm

In considering this question, it is necessary to remem-
ber the ground on which the review was granted. A
passage in the Subordinate Judge’s judgment states the
ground shortly and clearly; it is as follows: “But it so
happened that Chhunni died just on the day when {
delivered judgment or a day before, and on that ground
the plaintiffs applied for a review of judgment and their
application was granted.”

It 1s obvious that the above-mentioned ground is nct
one of the grounds specified in order XLVII, rule 1(1)
and the application for review can only be supported,
if at all, by reference to the words “or for any other
sufficient reason.” These words are of a general charac
ter, and apart from authority would seem to leave the
sufficiency of the reason to the unfettered discretion of
the court. But there is authority to the contrary, and it
has been held that a limited meaning must be put upon
the above-mentioned words. '

In Chajju Ram v. Neki (1) it was decided by the
Judicial Committee that a court hearing an application
for the review of a decree on appeal had no jurisdiction
to order a review because it was of opinion that a
different conclusion of law should have been arrived. at
and it was held that rule 1 of order XLVII must be read
as in itself definitive of the limits within which review
is permitted, and that the words “any other sufficient
reason” must be taken as meaning “‘a reason sufficient on
grounds at least analogous to those specified immediately
previously.” .

In their Lordships’ opinion the above-mentioned
ground stated by the Subordinate Judge, as the only
ground for the application for review, cannot possibly

(1) (1g22) LL.R., g Lah., 129,
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fied in the rule. Indeed, it was not seriously contended
before their Lordships on behalf of the respondents that
the application for review was properly granted.

It was urged that if the application for review had
been refused the respondents could have appealed from
the Subordinate Judge’s judgment of the 22nd Decem-
ber, 1924. Their Lordships express no opinion on this
question, or upon the question which was raised during
the argument whether the respondents still have a right
of appeal; they merely point out that if their right of
appeal has been lost, as to which they express no opinion,
it was due to their own action in making an applicaticn
for review, which cannot be supported.

Their Lordships are therefore of opinion that the
application for review should not have been granted, and
in view of this decision it 1s not necessary or desirable
for their Lordships to express any opinion upon the
questions raised in the judgment of the High Court
which form the basis of the grounds of appeal Nos. 1 to-
4 in the appeal to His Majesty in Council.

This appeal, therefore, must be allowed on the ground
that the Subordinate Judge had no jurisdiction to grant
the review. The result is that the Subordinate Judge’s
judgment of the goth November, 1925, by which he
granted the application for review, and made a decree in
wie plaintiffs respondents’ favour, must be set aside
except in so far as it relates to the costs of the defendant
No. 1, and the judgment and decree of the High Court
dated the goth April, 1990, which affirmed that judg-
ment and decree of the Subordinate Judge must also be
set aside. The original judgment of the Subordinate
Judge dated the 2and of December, 1924, must be
Testored. ’

By reason of the fact that the ground on which the
appeal to His Majesty in Council is allowed apparently
was not relied upon in the High Court, their Lordships.
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are of opinion that there should be no order as to the 193¢

costs in the High Court and of this appeal. RISHESEWAR

. . . . . . Prams
Their Lordships will humbly advise His Maiesty samr.
accordingly. Paryra

Solicitors for appellants: Hy. S. L. Polak & Co. NaTh
Solicitor for respondents: G. K. Kannepalli.

PRIVY COUNCIL

SHEOQ SWARUP axp otHERS v. KING-EMPEROR Ji 03'4
193
[On appeal from the High Court at Allahabad.) July, 26

Criminal Procedure Code, sections 414, 418, gag—Appeal to
High Court—Appeal from acquittal—Sessions Judge with-
out jury—Queslions of fact—Jurisdiction on appeal.

Upon an appeal to the High Court under section 417 of the
Code of Criminal Procedure from an order of acquittal made
by a Sessions Judge, sitting without a jury but with assessors,
sections 414, 418 and 429 of the Code give to the High Court
full power to review at large the evidence upon which the
order of acquittal was founded, and to reach the conclusion
that upon that evidence the order of acquittal should be re-
versed. No limitation should be placed upon that power, unless
it be found expressly stated in the Code. But in exercising the
power conferred by the Code, and before reaching its conclu-
sions upon fact, the High Court should, and will, always give
proper weight and consideration to such matters as (1) the
views of the trial Judge as to the credibility of the witnesses; (2)
the presumption of innocence in favour of the accused, a pre-
sumption certainly not weakened by the fact that he has been
acquitted at his trial; (g) the right of the accused to the benefit
of any doubt; and (4) the slowness of an appellate court in dis-
turbing a finding of fact arrived at by a Judge who had the
advantage of seeing the witnesses. To state this, however, is
only to say that the High Court in its conduct of the appeal
should; and will, act in accordance with rules and principles well
known and recognized in the administration of justice.

Views expressed by certain High Courts upon the jurisdiction
in appeals of the above nature, disapproved. ‘

Judgment of the High Court, I. L. R., 55 All, 689, affirmed.

*Present: Lord BraneseurcH, Lovd THaNkERTON, Lord Russerr of
Kirowen, Sir JouN Warrts and Sir Smapr Lav,



