
1934 section 5, although he was charged under section 4 (b )
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EMPiSEOE alone. I am, therefore, of the opinion that there is no 

NaJhu force in the two contentions of law advanced before me.
[The judgment then discussed the facts of the case 

and concluded that the incriminating articles were in 
the possession and control of the accused; and the con

viction and sentence were upheld.]

R E V ISIO N A L  C R IM IN A L

B efore Sir Shah M uham m ad Sulairnan, C h ie f Justice, and  

M r. Justice R a chhp a l Singh

EM PERO R  V. K EH A R  SINGH-̂ '̂

1934  ̂ Prevention of Adiulteration A ct {Local A ct V I o f  191s), section  

August, 16 — H earing of case w ithin seven days of service of sum 

mons— Irregularity— P rejudice— C rim in al Procedure C ode, 

section  537.

Although the provisions of section 15 of the U. P. Prevention 

of Adulteration Act are mandatory and ought to be followed 

by Magistrates, they are subject to the general provisions of 

section 537 of the Griminal Procedure Code. So, where the 

summons was served less than seven days before the date fixed 

for hearing and the case was heard on that date; in contra

vention of the provisions of section 15(5), but no complaint 

or protest on the score of shortness of notice was made on behalf 

of the accused at the trial or in the grounds of revision to the 

Sessions Judge, it was held  that the irregularity was cured under 

the provisions of section 5̂ 57 of the Criminal Procedure Code as 

it did not appear that the accused had been prejudiced thereby.

Benarsi Das v. Kiyig-Emperor (1) and Bohra R aghuhar Dayal 

V. King-Em peror (a), not followed.

The applicant was not represented.
The Assistant Government Advocate (Dr. M. W a li-  

u lla h ), for the Crown.
SuLAiMAN C.J., and R achhpal Singh  ̂ J. : — T his is 

a reference by the Sessions Judge of M eerut recommend

ing that the conviction of the accused under section 4 

of the United Provinces Prevention of Adulteration Act 
_̂ (Act V I pf 1915) be set aside.

^Criminal Reference No. 5545 of 1934 

(1) I1930] A .L .J .,  9 11. (2) [1931] A .L .J .,  6c)o.



It appears that the learned Magistrate on the 17 th of 
December, 1933, fixed the 3rd of January, 1934, as the Empebou 

date for the hearing of the case and ordered summons kehak. 
to issue. T he summons, however, was not served till 

die 31st of December, 1933. T h e  case was heard on 
the 3rd of January, 1934, and the accused made no pro

test as to the shortness of the time which he had had to 
meet the prosecution case. T h e  trial ended and the 
accused was convicted. On his behalf his counsel never 

suggested to the trying Magistrate that the accused had 

been prejudiced by the case having been taken up at 
such short notice. He went up in revision to the learned 
Sessions Judge and took no fewer than twelve grounds 

but did not suggest that the accused had been prejudiced 

by the date having been fixed rather early. There was 
rio point taken that he had been prejudiced by any 
oiinssion or irregularity in the summons which was 

served upon him.

Section 15, sub-section (1) provides that no summons 

shall issue for the a.ttenchnce of any accused person 
unless the same is applied for within thirty days from 
the date on which the order has been made. But sec
tion 15, sub-section (5) contains a mandatory provision 
that every summons shall specify the particulars of the 

offence charged and the name of the prosecutor/ and 
further provides that the day fixed for the hearing of the 
case shall not be less than seven days from the day on 

which the summons is served upon the accused.
T h e  reference is based on tŵ o rulings of this Court.

In Benarsi Das y. King-Emperor (1) D a la l^  J., consider" 

ed that the omission to mention the charge in the sum
mons was highly prejudicial to the accused and on that 
"ground he set aside the conviction. In Bohra Raghu- 
ihar Dayal V. King-Emperor (2) P u l la n ,  J., followed the 

Tuling in Benarsi Das's case and held that the failure; 
to state in the summons the particulars of the offence 
charged was fatal to the prosecution, and set aside tHe

((a) [aQgoj A ,L J . ,  911. (2) ®9°-_

'VOL. L V ll] ALLAHABAD SERIES 4OI



!.02 T H E INDIAN LAW REPO RTS [VOL. LVIX

conviction. On the other hand, in Emperor v. Ram
Emperob Ghand (i), D alal, J ., declined to interfere although the

Kehab complaint had not been filed within the time prescribed

under section 15, sub-section (1).
Although the provisions of section 15 are mandatory 

and ought to be followed by Magistrates, the question 

is whether, if there is some non-compliance, the convic

tion is illegal and should be set aside. Now, omission 

to state the name of the prosecutor or the particulars of 

the offence in the summons, or a delay in the filing of the 
complaint, or the hearing of the case within less than 

seven days from the date of the service of the summons, 
would certainly be an irregularity, but that alone is not 

sufficient to make the conviction illegal. These provi

sions are subject to the general provisions of section

537 of the Code of Criminal Procedure, under which 

no error, omission or irregularity in the summons can 

justify the setting aside of a finding or sentence or the 

order passed by a court of competent jurisdiction on 

appeal or in revision, unless such omission, error or 

irregularity has in fact occasioned a failure of justice.

W e would, therefore, think that the mere fact that 

certain particulars are not mentioned in a summons 

would not in every case be prejudicial to the accused' 

when at the trial he is aware of such particulars. On 

the other hand, the hearing of a case within less than 

seven days from the date of the service may in most cases 
be prejudicial to him and he may not be able to defend 
himself at such short notice.

But in this particular case the accused never appears 
to have made a grievance of it. W hen the case was 

called on by the Magistrate on the 3rd of January, 1954, 

there was 110 protest on his behalf that the summons 
had been served only a few clays earlier. W hen he 

went up in revision before the Sessions Judge, in none 

of the twelve grounds of revision he took was there any 
suggestion that he had been prejudiced. Had he been

(1) (1928) I.L.R., 50 All., Sgvi.
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prejudiced, he would certainly have raised a ground to 

that effect. In these circumstances^ we accept the find- e îpeeor 
ing of the learned Sessions Judge that the accused was Kekar 
not prejudiced in any way. T he irregularity., therefore, 
is cured by section 537, Criminal Procedure Code.

T he conviction and sentence passed on the accused, 
therefore, stand.

B efore Sir Shah Muham?nad Sulaiman, Chief Justice, and 

Mr. Justice Rachhpal Sijigh

EMPEROR V. BH A G IR ATH  L A L ’̂  2934

Indian Penal Code^ sections 192, 193— Accused perso?i fabricat-

ing false evide?2ce for defending him self at his trial— N o

privilege or exception in his favour.

There is no protection or privilege in favour of an accused 

person who fabricates false evidence in order to defend himself 

at his trial. Section 192 of the Indian Penal Code is quite 

general in its application to every person and it is impossible to 

hold, on the language of sections 192 and 193, that an accused 

person is in any more pi'ivileged position than an ordinary 

person...

The mere intention to divert suspicion and conceal one’s 

guilt need not necessarily amount to fabricating evidence 

which may appear in a judicial proceeding; but if the act of 

an accused person comes within the language of section 195 

he can not take shelter behind the circumstance that he is 

an accused person. Em peror v. Ram  Khilawan (i), distin

guished.

Mr. S. K. Mukerji, for the applicant.

T he Assistant Government Advocate (Dr. M. 

for the Crown.
SuLAiMAN^ C.J., and R a g h h p a l  S in g h , J. :~ T h is  

is an application in revision by an accused person 

against whom a complaint under section 476 of the 

Criminal Procedure Code has been ordered to be filed 

by the Magistrate in whose court he was being tried 

under section 4 of the United Provinces Prevention of

*CrimmaI Revision No. 277 of 1931, from an order of Sarup INariiin,
Sessions Jiidg-e of M uzalfarnagar, dated die sgrd of I ’ebniary, 1934.

/ (i), (jQoS'i I.L.R.> 28 All.j


