
1934 in the plots in suit and will not affect any other rights 

which they niay have as co-sharers in the inahal. 
chal Chand C ourt  :— Our answer to the question

Ram referred to us is that the suit would be governed by
ClHARIB . .

Chand article 142 and not article 144 or the Limitation Act.

0 02 t h e  INDIAN Ly\W REPORTS [vO L . LVH

T E S T A M E N T A R Y  JU R ISD IC T IO N

Before Sir Shah Muliamm-ad Sulaiman, Chief Justice, and 

Justice Sir L ai  Gopal M ukerji

I m t h e  g o o d s  o f  RATENDRA CH A N D R A  SEN GUPTA="
May, 3
---- -̂------Succession A ct  { X X X IX  of section 37 ;̂— Application for

succession certificate— “ District Judge” — Judge of a High  

Court zvhich has no original civil jurisdictio72 can not enter

tain application for succession certificate— Letters Patent,  

clause 35— Testamentary jurisdiction.

A Judge of a High Court who has no ordinary original civil 

iurisdiction is not a “District Judge” within the definition of 

that term incorporated in the Succession Act, 1925, by the 

Amending Act XVIIT of 1939, and can not entertain an appli

cation for the grant of a succession certificate. For cases arising 

in territories outside presidency towns, where he has no such 

original jurisdiction, the application can not be made to him.

So far as the grant of probate or letters of administi'ation is 

concerned, there is specilic provision in section 300 of the Succes

sion Act, as well as in clause 25 of the Letters Patent, conferring 

jurisdiction on this High Court; no jurisdiction is conferred on 

this High Court for granting succession certificates.

A proceeding for the grant of a succession certificate is a civil 

proceeding and not a testamentary or intestate proceeding with

in the meaning of clause 25 of the Letters Patent.

M r./-/. P. for die applicant.

Mr. A. M. Gupta, for Indra Bhushan Sen Gupta. 

M ukerji, J .:— Originally there was only one applica
tion before us, namely, for grant of a succession cerdfi- 

cate. In our opinion this Court has no jurisdiction to 
grant a succession certificate, which can be granted only 
by the “District Judge” . T he definition of ‘ ‘Bistrict 

Judge” as put in by Act X V IIL o f 192 9 points to a Judge

^Testamentary Case No. 8 of 1934.
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193-1of principal civil court of original jurisdiction. This 
definition would include High Courts which have sot the 
original civil jurisdiction, a jurisdiction which this 
Court does not possess. Mr. Sen has cited before us some 
cases in order to show that a High Court which does not 
possess original civil jurisdiction is entitled to grant a 
.succession certificate. T he first case cited by him is tlie 
case of In the goods of Bholanath Pal (i). This is a 

single Judge decision and it does appear that the learned 

Judge exercised jurisdiction, although the matter came 

from a place which was not within the local limits of the 

original jurisdiction of the High Court. It was con

tended before the learned Judge that the High Court 

had no jurisdiction, but that objection was overruled.

T he ground on which the objection was overruled was 

that as regards certain sections of the Succession Act.

1925, the words “District Judge” included a Judge ot 

the High Court. T h e learned Judge disregarded as 

incorrect the argument that for the purposes of grant of 

a succession certificate the expression "District Judge”’ 

would not include a Judge of the High Court.

In our opinion the true solution to the question is to 

be found in the several sections o£ the Succession A ct of 

1925. Section 300 gives concurrent jurisdiction to the 

High Court and the District Judge in the matter of grant 

of probate and letters of administration. But where the 

grant of succession certificate is dealt with, the powers 

are given to the District Judge alone. As we have 

already mentioned, this definition of a “ District Judge’' 

as inserted by the Act of 1929 would not include a High 

Court which has no original jurisdiction. We, there

fore, with respect, are not prepared to follow the deri

sion of the Calcutta High Court cited above.

A  Rangoon case has been cited, namely, In the matter 

of the Estate of A'ioonachelhim Chettyar (S'*). In this 

case the learned Judge exerciseel the powers on the

(1) (icfsjo) 58 Cal., 801. (2) LL.R., 9 Rang.,



1934 original side of the High C o u il. T his was quite correct. 
Jccording to our own interpretation,

GOODS OF There is yet another case, decided bv the Madras Hio;h
R aJE N D E A   ̂ r 1 T ' '  r r r

chandh-̂  Court, In the matter of the Estate of Kuppustoami 
Skn CrtTpaA casc the jurisdiction was assumed

on the original side o£ the Madras High Court and not 
Mukcrji,j. appellate side. W e are, therefore, definitely of

opinion and hold that the application for a succession 

certificate is not maintainable in this Court.
Mr. Sen  ̂ the learned counsel for the applicant, has, 

however, put in another application on behalf of his 
client, to the effect that letters of administration might 
be granted to Shishir Kumar Sen Gupta. [T his matter, 

not being material for the purpose of this report, ha*) 
been omitted.]

S u l AIM AN, C .J .; — I quite agree. Before 1955 the 

proceedings under the Succession Certificate Act used to 
be taken in the court of the District Judge and were 

treated as civil proceedings. T h e  General Clauses Act, 
section 9,, sub-section (15) delined a “ District Judge” as 

tjieaning a Judge of the principal civil court of original 
jurisdiction, not including a High Court in the exorise  
of its ordinary or extraordinary original civil jurisdic
tion. T he result was that an application for the grant 

of succession certificates could not be made to a Judge of 
a High Court exercising its ordinar\» or extraordinary 
jurisdiction. This obviously caused some inconveni

ence in presidency towns where the High Court ŵ as the 
principal civil court of original jurisdiction and there 

was no District Judge having such jurisdiction. In 1921̂  

the provisions of the Succession Certificate A ct were 

incorporated in the Indian Succession Act. In 1929 

the Indian Succession Act was amended and “District 

Judge” was defined as meaning the Judge of the princi'r 

pal civil court of original jurisdiction. Accordingly the 

bar contaifCed in the General Clauses Act a:gainst a Higti

a o 4  TH E INDIAN LAW R EPO RTS [VOL. LVII

(1) (1929) LL.R,, 53 Mad,, 237,



Court Judge was removed and a High Court ju d g e __
could be a principal civil coarr of original jurisdiction,

It does not, however, follow that applications for giaiil Raje.vdea 

of succession certificates in all cases can be made to a sS  gitmI  
High Court. Even as regards Presidency High Courts 
only such applications would be coeriizable by a Hisfh

1 - . • 1. . ' . . Sulaiman.
Court Judge as invoke his jurisdiction as a principal c j .  
civil court of original jurisdiction. For cases arising in 
teri'itoiies outside presidency towns, where he has no 
such original jurisdiction, the application cannot be 
made to him.

So far as the Allahabad High Court is concerned, 
testamentary jurisdiction is conferred upon us by clause 
25 of the Letters Patent and relates to the grant of 

probates of last'wills and testaments, letters of adminis
tration of goods, chattels, credits and all other effects of 
persons dying intestate. No jurisdiction is conferred 
by that clause upon us for granting succession certifi
cates.

T h e  last mentioned proceeding is a civil proceeding 
and not a testamentary or intestate proceeding within 
the meaning of clause 55 and our High Court has no 
ordinaly original civil jurisdiction at all. Clause 0 on]y 
confers extraordinary original jurisdiction to try a suit 
by transferring it on to its own file.

So far as the grant of probate or letters of administra

tion in part IX  of the Succession Act is concerned, there 
is specific provision in section 300 that tbe High Court 
shall have concurrent jurisdiction wdth the District 

Judge in the exercise of such powers. But no such 
provision has been made in part X  of the Act which 
relates to the grant of succession certificates. O n the 
other hand sections 384 and 388 clearly show that the 
High Court is distinct from the District Judge. *

T h e position now is that although there is no loi>gef 
any statutory bar against a High Coiirt Judge^^grantlng , 
a succession certificate if he othenvise possesses the 
necessary jurisdiction he cannot grant it unkss he is
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the. Judge of a principal civil court of original jurisdic-

« o 6 TH E INDIAN LAW R EPO RTS [v O L . LV Il

Tn 'TifE lion. A  Judge of the Allahabad High Court is not such 

eI ^ ndra a Judge, but a District Judge is. An application for 
grant of the succession certificate cannot therefore be 

made to the High Court.

C h a n d r a

S e n  G f  p t a

1934 
May, 4

A P P E L L A T E  C IV IL

Before Sir Shah M uham m ad Sidaiman, C hief  Justice^ and 

Mr. Justice Bajpai

G U R M U K H  R AI ( A p p l i c a n t ) t;. SEC R E TA R Y OF S T A T E  

FO R  IN D IA  ( O p p o s i t e  p a r t y ) *

Income-tax A ct  (X I  of 19̂ !̂ ?)̂  sections 66(3) and 66A— Order of 

H igh Court refusing to require the Commissioner to state and 

refer a case— N o t a judgm ent ‘ 'on a reference” — A p p e al  to 

Privy Council— Civil Procedure Code, section 109— Letters  

Patent, clauses 30, 35— Lim itation A ct  {IX of 1908), section  

12(2)— T im e  requisite for obtaining copy— Copy of judgment  

filed but not of decree or order.

An order of the High Court dismissing an application under 

section 66(3) of the Income-tax Act, praying that the Commis

sioner of Income-tax be required to state a case and refer it to 

the High Court, is not a judgment on a reference within the 

meaning of section 66A(a) of the Act and no appeal lies from it 

to the Privy Council.

Under the provisions of section 66A(2) of the Income-tax Act 

the right of appeal to the Privy Council is restricted to cases of 

appeals from any judgment of the High Court delivered on a 

reference made under section 66, in any case which the High 

Court certifies to be a fit one for appeal to His Majesty in 

Covmcil. Before the case can be certified to be a fit one for 

appeal, there must be a judgment of the High Court delivered 

on a reference made under section 66. But the stage of a refer

ence made to the High Court does not arrive at all when the 

High Court declines to require the Commissioner to state the 

case and refer it.

The provisions of clause go of the Letters Patent, conferring 

a right of appeal to the Privy Council in certain circumstances, 

must be deemed, by virtue of clause 35, to have been superseded 

, by similajf provisions contained in sections rog and n o  of the 

Civil Procedure Code, and these latter provisions must now be

*Applica‘'don No. 7 of 193.1, for leave to appeal to His Majesty in Council.


