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1934powers of the court are to be exercised only on behalf of 
the innocent is ilhistrated by the case of H uhe v. liidse, I't’SHONB 

where the court refused to make a decree absolute Pushokg 
on the ground that the petitioner had been guiltv of 
adultery after the decree nisi. If then I were to m ale 
the decree absolute at the instance of the respondent,
1 shall be in effect giving relief not to the innocent but 
to the guilty, and upon the ground of her own g u ilt ’ ’

T h at case has been followed in numerous other cases, 
notably in Lewis v. Lewis (i) and Rutter v. Rutler (2).

It appears to us that this principle should be followed 
in India on an application to confirm a decree by a 
lower court, under section 17. Until confirmation of 

decree the proceedings are not finished, the marriage is 
not dissolved, and it appears to us to be contrary to 
principle that a marriage should be dissolved on the 
motion of the guilty party. On this ground, therefore, 
we hold that this application does not lie, and we dismiss 
it accordingly.

A P P E L L A T E  CIVIL:

B efore Sir Shah M uham m ad S iila im a n /C h ief Justice^, and

M r. Justice K in g  1934
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LAL ( O b j e c t o r )

C iv il Procedure Code, section 47 ; order X XIIj, rules 5, 12—

E xecu tion  of decree against assets of deceased fudgm ent- 

debtor— D ispute between two persons each claim ing to be 

heir— D ecision by execution court of such dispute— Appeal.

In course of execution of a decree a dispute arose between 

two persons as to which of them was the heir of the deceased 

judgment-debtor ; the decree-liolder sought to execute the de

cree against the assets of the deceased judgment-debtor and had 

impleaded both these persons. The execution court went into 

this question and determiried it in favour of one of the per

sons. that the dispute was not one betxĵ een die decree-

*F irsr Appeal N o; from a. decree of Muharnmad T a q i Klian,

Subordihate Judge of Farrukhabad, dated the loth of March,

: (1) [1892} P., 212.



1934
holder on the one side and the judgment-debtor or his repre-

SiiANKAK sentative on the other, and the determination of the dispute 

did not fall under section 47 of the Civil Procedure Code, and

Shyam no appeal lay therefrom.
S d n d a b ,

la l  Dr. N . C. Vaish  ̂ for the appellants.
SuLAiMAN, C.J., and K ing , J . : — T his is an appeal by 

certain persons who claimed to be the relations on the 
father’s side of the deceased judgment-debtor, Mst. Rain 
Devi. T h e decree-holder, in execution of his decree 
against Mst. Ram Devi who was alleged to be in posses
sion of her estate as a Hindu daughter, had sought to 
execute the decree by sale of her assets and had impleaded 
these applicants as well as the husband of the deceased, 
namely, Shyam Sundar. T h e  decree-holder was not 

concerned with the question who was the real heir to 
the estate of the deceased because all that he was 

interested in was the realisation of the amount due to 
him out of the assets of the deceased.

Shyam Sundar put forward the case that the deceased 

had left a minor son on her death and therefore the 
estate devolved on him and after him  on the husband 

of the deceased. T he relations on the father's side of 
Mst. Ram Devi put forward the case that the minor son 
had predeceased Mst. Ram Devi and that accordingly on 
her death her property devolved on her relations on the 

father’s side.
Under order X X II, rule la  it was not absolutely 

necessary for the court below to apply the provisions of 
rules 3, 4, and 8 of that order to an execution proceeding, 

but it was necessary in order to avoid all future trouble 

to have all possible claimants before the court in ease 

they wanted to urge any objection. T h e  court below, 

however, went into this question, thinking that it was 

its duty to proceed under order X X II, rule 5 and deter

mine the question who was the heir of the deceased. l i  

has recorded a finding in favour of the husband Shyam 

Sundar and against Mst, Ram D evi’s relations on the 

father’s sid .̂ Obviously this was a decision of a dispute
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between sets of persons who were claiming to be tlie 
heirs of the deceased judgnient-debtor. It was not at Sh.ikka,b

all a dispute between the decree-holder on the one side v.
and the judgment-debtor on the other.

It is quite clear that i£ in a suit an order had been 

made under order X X II, rule 5 determining such a 
question, no appeal would have lain therefrom as no 
appeal is provided in order X L III, rule 1. It is ec[ually 
clear that even in an execution proceeding the order 
is a summary order deciding who should be treated for 

the purposes of the execution as the representative of the 
deceased. It does not purport to decide the dispute 
between these two sets of claimants for all purposes so 
as to operate as res judicata in any subsequent litigation 
that may result out of an independent suit. T h e  effect 
of the order merely is that the sale would be binding on 
both these sets of defendants. It would in no way affect 
the title to any property that may be left over after the 
decree is satisfied. In these circumstances we do not 
think that any appeal lies to this Court.

There seems to be some conflict between the decision 
m Parsotam Rao y . Janki (1) and the decision in R&i'
bahadur v. Narayan Prasad (3.). But both these cases 
related to suits and not to execution proceedings. In 
the present case we are of opinion that the order passed 
by the court below does not fall under section 47 of the 
C ivil Procedure Code because in our opinion the 
question has not arisen between the parties to the suit 
in which the decree was passed, or their representadves, 
and relating to the execution, discharge or satisfaction 
of the decree, within the meaning of that section and i t  
is therefore not necessary to consider which of the two 
rulings referred to above should be preferred. W e 
accordingly dismiss the appeal.

(1) (1905) I.L.R., 28 All., K19; (2) (1926) 24 A.L.J.i 545.
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