ALL. ALLAHABAD SERIES 725

Before Siv Shait Mubkammad Sulaiman, Chief Justice, and
Ir. Justice Benneg

AMIR HUSAIN axp oriErs (DEFENDANTS) ©. ABDUL SAMAD
(»PL»“\!NT]}TF>5‘;

Transfer of Propeviy Act (I of 1882), section 3— dliested "—
" Personal ” acknowledgment—Nreed not be express ecknou-
ledgment—FEuvidence Act ({ of 1872), section 68—Proof of
attestation, where no specific denial of due atfestation ()f'
merigage deed—Civil Procedure Code, order XXXIT, yule |
—3Suit  for possession by usufructuary mortgngee—Non-
joinder of all the mortgagees

The expression “ personal acknowledgment” used in the
definition of the word “ attested ” in section 3 of the Transfer
of Property Act is not the equivalent of “ express acknowledg-
ment” by words, and an acknowledgment may be inferred from
gestures or conduct.  So, where a witness had attested a mort-
gage deed on being asked to do so by the mortgagee who told
him in the presence of the mortgagor that the Jatter had signed
it and no dissent was expressed by the mortgagor, it was held
that the mortgage deed was duly attested by the witness.

The law in India regarding the requirements of a valid
attestation of a will or other document is not different from
that in England.

Where the defendant has merely not admitted the execution
or attestation of the mortgage deed in suit and has put the
mortgagee to proof thereof, there being no specific denial of
the validity of the attestation, the requirements of section 68
of the Evidence Act are satisfied if only one attesting witness
is called and he proves his attestation. It is only in the case
where there is not only a want of an admission but a specific
denial of the validity of the mortgage [or lack of due attestation
that the mortgagee is called upon to prove due attestation of
Two witnesses.

Where a suit for possession of the mmt«raced property was
brought by.one of two co-mortgagees without impleading the
other, it was held that the non-joinder of the other co-mortgagee
was not a fatal defect ; the provisions of ordéer XXXIV, rule 1
of the Civil Procedure Code did not par;icularly apply as the
suit was not one in which a decree under order XXXIV: would
have to be passed.

¥First Appeal No. 486 of 1983, from a decrec of ] N, leshlh Civil
Judge of Ghmpur dated the Ist of August, 1933.
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Dr. M. Wali-ullah, for the appellants.

Mr. Mushiag Ahmad, for the respondent.

Suramian, C.J., and BenxeT, J.:—This is a defen-
dants’ appeal arising out of a suit for recovery of posses-
sion of certain properties on the strength of a usufruct-
uary mortgage. On the 13th of May, 1920, Tufail
Ahmad executed a usufructuary mortgage for Rs.9,75(
of certain zamindari properties in favour of Abdul
Ghani.  The defendants first parties are the heirs of
the mortgagor Tufall Ahmad.  The defendant second
party is the subsequent transferee from the mortgagor
with whom we are not just at present concerned. Abdu!
Ghani had three wives, from whom he had one son, the
plaintiff, and two daughters, one of whom Aziz-un-
nissa, is now dead. The suit was brought by the plain-
tiff alone for recovery of possession of tlie entire pro-
perty, without impleading his sister Hakim-un-nissa, on
the allegation that under a will he had succeeded to the
estate of his father Abdul Ghani. This case was given
up and no proof was led as regards this will, possibly
becanse the will in favour of an heir would have been
void. The plaintiff did not choose to implead his
sister even after he decided not to press his case as regards
the will. The suit was instituted on the 29th of April,
1932, just within twelve years of the mortgage deed.

The main defence was a denial of the mortgage and
its consideration.  There was a further plea that all
the heirs of Abdul Ghani were necessary parties and that
the suit was defective on account of non-joinder. These
points have been decided against the defendants by the
court below.

As regards the plea of non-joinder, it may be pointed
out that the court below has given the plaintiff a decree
in respect of his legal share only, namely 35/64 sihams
in respect of the share of Abdul Ghani and not in
respect of the entire estate. There is no crossappes]

_preferred by the plaintif. The court below has also

specified the plaintif’'s share in the mortgage money,
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which implies that when in future the defendants wish to
receem the property decreed to the plaintiff, they would
have to pay only a proportionate share of the mortgage
money. One item of the mortgage money has not been
found to be proved but the rest has been established.
The amount of the mortgage money is not challenged
before us. It seems to us that if the plaintiff had
impleaded his sister also he would certainly have been
entitled to a decree for possession, provided there was
no other defect, of the entire mortgaged property as the
defendants would be in possession without title and the
integrity of the mortgage had not been broken. The
plaintiff, however, has got a decree for his share only.
The defendants can in no way be prejudiced by any
subsequent suit being brought by Mst. Hakim-un-
nissa, as that suit, if it is still within time, can relate
only to the share which the plaintiff has not got. The
learned counsel for the defendants has argued before
us that under order XXXIV, rule 1, it was incumbent on
the plaintiff to implead all persons having an interest
in the mortgage security or in the right of redemption.
But the present suit is for recovery of possession of the
mortgaged property and is not one in which a decree
under order XXXIV would have to be ultimately
passecd. A co-mortgagee may well be entitled to posses-
sion as against the mortgagor but he is entitled to recover
possession of the entire estate as he has an interest in
every inch of the ground so long as the integrity of the
mortgage is not broken, although it may be necessary in
order to protect the interest of the other morigagee to
implead him. Indeed, such a mortgagee can be
impleaded even at a late stage of the appeal. We,
therefore, think that it is-not a fatal defect.

The next point urged is that it was incumbent on the
plaintiff to prove that at least two witnesses had attested
the document and that the evidence in this case falls
short of proving attestation by two witnesses. In the
plamt the plaintiff had set forth the mortgage deed and
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its particulars and had asserted that there was a relation
of mortgagee and mortgagor between the parties. In
the opening part of the written statement, paragraphs !,
2 and 3 of the plaint were simply “not admitted”
which meant that the defendants were putting the plain-
tiff to proof without positively asserting the contrary.
The only paragraph where the plea was speciiically
taken is paragraph 18 which is in the following terms:
“1f Abdul Ghani obtained any document without consi-
deration its validity (binding character) is not admitted
by these defendants. Neither Abdul Ghani hinself
paid any money to Sheikh Tufail Ahmad, deceased, nor
was any debt paid by him (Abdul Ghani) on his pehalf.”
Comparing this with the original written statement
there is no doubt that what the plea was intended to
mean was that if the document was without considera-
tion, then it was not binding on the defendants.  This
in our opinion does not amount to a specific denial of
proper attestation of the mortgage deed.

In the Full Bench case of Lachman Singh v. Surendra
Bahadur Singh (1) a distinction was drawn between the
case (1) “Where the execution and attestation of the
deed are not admatted” and (2) “Where the validity of
the mortgage is specifically denied.” In the former
case the Full Bench held that the mortgagee need prove
only this much that the mortgagor signed the docurnent
in the presence of an attesting witness and one man
attested the document; provided the document on the
face of it bears the attestation of more than one person.
In the latter case it must be proved by the mortgagee
that the mortgage deed was attested by ar least two
witnesses: (Page 1058).

It follows therefore that where the mortgagor has
merely not admitted the execution or attestation of the
document and has put the mortgagee to proof, then
there being no specific denial of attestation, the attesta-
tion of one witness is regarded by the Full Bench as

(1) (1932) LL.R., 54 All., 1051
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being sufficient. It is not necessary for us to consider
the authorities on which this view was based, because
the opinion of the Full Bench is binding upon us. It
is only in the case where there is not only a want of an
admission but a specific denial of the validity of the
mortgage that the mortgagee is called upon to prove
attestation of two witnesses. On the view that we have
taken of the written statement we must hold that there
was no specific denial of the validity of the mortgage
on the ground of want of proper attestation, and we
must therefore hold that the proof of one attestation,
in view of the opinion expressed by the Full Bench,
was quite sufhicient.

It is next contended before us that even one attestation
has not been established by the defendant.  Both the
mortgagor Tufail Ahmad and the mortgagee Abdul
Ghani are dead, and the scribe Muhammad Shafi also is
dead. One of the attesting witnesses Raj Kumar Lal
is also dead. Mr. Saiyid Muhammad Rashid, mukhtar,
was another attesting witness who was alive when the
case was before the trial court and was examined as a
witness, He also has since then died.  So the plaintiff's
case rests entirely on the evidence of Mr. Muhammad
Rashid which was taken down by the court below, * * *
‘We have therefore to go by the attestation of Mr. Rashid
Ahmad only in this case.

The mukhtar’s evidence was that he remembered
that Sheikh Tufail Ahmad had executed the deed and
he was an attesting and an identifying witness and that
he did identify Tufail Ahmad at the time of the regis-
tration.  He further stated: "Abdul Ghani brought the
deed to me and he asked me to put my signature on the
deed and told me in presence of Tufail Ahmad that
Tufail Ahmad had executed the deed and the deponent

should sign and bear witness to that deed. So I signed

the deed as marginal witness. I do not remember if
any other attesting witness did sign the deed.” In
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cross-examination he said: “When [ reached the regis-
tration office then the signature of Tufail Ahmad was
being taken. The deed had been presented by Tufail
Ahmad, his signature about the presentation was being
taken. The document was then read over to Tufall
Ahmad by the sub-registrar who asked him if he had
executed it and Tufail Ahmad replied that he had
executed it. Tufail Ahmad then signed the deed
again in the presence of the registration officer and then
I puc down my signature of identification of Tufail
Ahmad.”

There is no reason to disbelieve the statement of this
wiiness who has been believed by the court below who
saty hin in the witnessbox. We must, therefore, take
it that Abdul Ghani brought the document to this wit-
ness in the presence of Tufail Ahmad and told the wit-
ness that Tufail Ahmad had executed it and asked the
witness to attest the document, and it was on this that
the witness sighed the deed as o marginal witness. The
evidence thevefore proves that he attested the document
on the statement made by Abdul Ghani in the presence
of Tufail Ahmad that Tufail Ahmad had executed it.

I'he requirements of section 69 of the Evidence Act
were fulfilled because one of the attesting witnesses was.
actually called by the mortgagee. The question is
whether the requivements of section 3 of the Transfer
of Property Act have been fulfilled. That section
defines the meaning of the word “attested”, which is «
necessary condition for a mortgage under section 39.
Section 3 requires that such an attesting witness must
either have seen the executant, or other person who
signs for him, sign the document or “has received from
the executant a personal acknowledgment of his signa-
ture or mark or of the signature or mark of such other
person”, and each of such witnesses has signed the
instrument in the presence of the executant.  There
can be no doubt that the attestation of Muhammad
Rashid would under the English law be a sufficient
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attestation made on the acknowledgment of the mort-
gagor.  According to the English rulings it is not
necessary that the acknowledgment should be express
and should have been made verhally by the executant.
In several cases where the executant was present and
the attesting witnesses signed the document in his
presence on being assured that he had executed the
will, it was held that there had been sufficient acknow-
ledgment. In Inglesant v. Inglesant (1) the deceased
had signed her will in the presence of one witness; on
the entry of the second witness a person present directed
him to sign his name under the testatrix’s signature.
He did so and the second witness also subscribed the
will. The deceased was in the room but said no word
during the proceeding. The will was lying on'the table
open and had a heading in large characters that that was
the last will and testament, etc. It was held that the
deceased acknowledged her signature in the presence
of two witnesses. So far as the attestation of a will is
concerned, it 1s in India governed by the Indian Succes-
sion Act which uses the expression “personal acknow-
ledgment” which occurs in section 3 of the Transfer
of Property Act also. In the English Wills Act (1
Vict. Cap. XXVI, section 9) the section is similar
except that the word “personal” does not occur therein.

Before 1926 there was no express definition  of
“attestation” in the Transfer of Property Act, but under
that Act attestation was necessary for a mortgage deed.
In Shamu Patter v. Abdul Kadir Ravuthan (2), their
Lordships of the Privy Council had to consider the
question whether a mortgage deed was sufficiently
attested if the attestation had been made by witnesses
on an acknowledgment received from the mortgagor.
Their Lordships referred to several English authorities
in support of the view that the word “attestation” by
itself did not include the signing of a document by
witnesses on an acknowledgment of the testator. At

(I3 (1874) L.R., 8 P. and D., 172~ (2) (1912) LL.R., 35 Mad., 607.
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@37 page 615 their Lordships quoted section 50 of the

atmn Indian Succession Act, which was stated substantially

Hti‘?m to have 1aken the place of the Tndan Wills Acr ol 1238,

omeh hyg heir Lordships considered thar the wrevisions of
that section were different anl woust not be appli-
cable to the attestation of a mortgage deed which was
governed by section 68 of the Evidence Act and section
59 of ‘the Transfer of Property Act. In quoting sec-
tion 50 of the Indian Succession Act their Lordships
did not lay any emphasis on the word “personal” used
therein.

In 1926 the legislature by Act XXVII of 1926
amended the Transfer of Property Act and for the first
time introduced this definition. As already pointed
out, the words “personal acknowledgment of his signa-
ture or mark, etc.” have been reproduced from section
50 of the Indian Succession Act.

On behalf of the respondent it is urged that the word
“personal” should make no material difference and that
the law is the same in India as in England. It is on the
other hand contended on behalf of the appellant that
the legislature has thought fit to introduce an additional
word “personal” in order to restrict the meaning of
the word “acknowledgment” and that the English law
has not been adopted in extenso. No doubt the word
“personal” occurs in ‘the Indian Acts, though it does
not occur in the corresponding section of the English
statute. but it is certainly not the equivalent of the word
“express” and the legislature has not insisted on there
being an express acknowledgment of the signatwre by
the execntant. All that is necessary is that the acknow-
ledgment should be “personal”. It was undoubtedly
the intention of the legislature that the mortgagor
should be present at the time because the section
vequires that the attesting witnesses must sign the instru-
ment in the presence of the executant. It may well be
that the intention of the legislature was that the ack-
nowledgment should have been made by the executant
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himself and not through an agent at a time when the
executant is not present.  There is no doubt some
difficulty created by the use of this additional word,
but we find that in one of the earliest cases in this
country, Manickbai v. Hormasji Bomanji (1), the
testator had produced a paper saying that it was his will
and had asked the witnesses to attest it, which thev did.
He had not actually mentioned that he had signed it or
that the signature was his. It was held by Greex, |,
that this was a sufficient acknowledgment by the testator
of his signature to his will and that the introduction of
the word “personal” into section 50 of the Indian Suc-
cession Act. which word had not occurred in the English
Wills Act (1 Vict. Cap. XXVI, section %, was not
material in a case like the one before him. No case
has been cited before us where it has been held in India
that there should be an express acknowledgment by the
executant and that such an acknowledgment cannot be
inferred from his conduct at the time when the docu-
ment is attested by witnesses; for example, by his
gestures or in other ways. It may, therefore, be
presumed that when the legislature in 1926 reproduced
the words of section 50 of the Indian Succession Act it
was aware of the interpretation put on similar words
by the courts in India, and the definition was inttoduced
because their Lordships of the Privy Council in Shamu
Patter’s case (2) had pointed out that the law as regards
the method of attestation was different with regard to
mortgage deeds and wills. - We, therefore, think that
on the whole there is no ground for assuming that the
law in India is different from that in England.  As
already pointed out, the facts proved in this case establish
a valid attestation under the English law. We, there-
fore, think that we must accept the finding of the court
below that the mortgage deed had been duly attested
on acknowledgment received from the executant,
because Abdul Ghani had stated in the presence of

(1) (1877) LLR.. 1 Bom., 547. (2 (1912) LL.R., 85 Mad., 607,
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37 Tufail Ahmad that the document had been executed by

soe  him and had asked Muhammad Rashid to attest it and
HUSSY the latter attested it without any dissent having been
ATOUL - expressed by the executant Tufail Ahmad.

Samap
We accordingly dismiss this appeal with costs.

REVISIONAL CIVIL

Before Mr. Justice Niameal-uilal
Ay PEAREY LAL (PLuvtire) o, MUHAMMAD YUSUF
(IDEFENDANT)®
Limitation Act (IX of 1908), section 20—Payment of inlerest as
sueh—Payment in handwriting of debtor but not mentioning
s inlerest—Exirinsic evidence that payment was expressly
towards interest—Evidence Act (I of 1872), sections 91, 92.

Where a pavment, endorsed on the back of the promissory
note in the handwriting of the debtor, made no mention that it
was made towards Interest as such, extrinsic evidence of wit-
nesses to prove that at the time of making the payment the
debtor expressly stated that it was towards interest was not
precladed by sections 91 and 92 of the Fvidence Act and was
admissible ; and upon such proof the payment would save
limitation under section’ 20 of the Limitation Act.

Mr. K. C. Mital, for the applicant.

Mr. Shah Habib, for the opposite party.

NiamaT-uLLAg, J.:—This is a revision under section
25 of the Small Cause Courts Act, and arises out of a
suit for money on foot of a promissory note, dated the
25th of May, 1980. The lower court disnissed the
suit, and the plaintiff has come to this Court in revi-
sion. The lower court has held that the suit, having
been brought on the 27th of April, 1936, was barred by
limitation. A payment of Rs.2 made on the Iith of
May, 1933, was held not to have saved it. "The payment

~is endorsed in the handwriting of the debtor on the back
of the promissory note. It is, however, silent as to
whether that sum was paid towards interest.  The

*Civil: Revision No. 395 of 1936.



